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'T o the King.” 


Mayi it pleaſe Your Sacred Mijefy, 
Te Se 7 ©, His Book, baving for its ſubjeft 
Ro Precedency, ſbon/d have, for 
Ree) its Patron , that KING from 
| bom our Precedency flows, 
| 2s R ys do fromthe Sun: And 
IE F > MY befede the nobleneſs of the Que- 
D jo ſtions here diſcuſsd , wherein 
Gs ar reg are goa the Clients, and Honour the 
Prize ; Theſe Diſcourſes bave the great Cbarnis of newneſs 
and variety , which do ſingly ſo delight this Age, without 
any otber advantage. I know, Sir, that Dedications have 
degenerated into Panegyricks ; but wby ſbould I jay any 
thing of You , of whom the moſt of Tour Subjefts be- 
lieve better things, than the moſt eloquent of Tour Aduo- 
cats can expreſs ? It being amongſt the other wonders of 
Tow life , that You are the beft_lovd , though not the 
be bed King in Chriſtendom ; the one being the effet 
A 2 of 


of our Convifion , and the other of Tour admired Cle- 
mency. And yet 1 might be allowed to ſay as much of 
Your Majefties merit , as ſome others of Y onr Subjetis; 
taving in thoſe many occaſions I bad of attendiug Y ox 
upon our publick Concerns , been oftentimes both pleasd 
and aſhamd to find You underſtand myT rade ( thatgreas 
Art of Reaſoning) far. better than my ſelf ; diſcovering 
to me the weakneſs of ſome of my Reaſons, and improving 
others, But what | admird more was, (for | admire 
Fuftice more than Wit ) 19 find Your Majeſty alwayes 
more concernd for Your Peoples Security, than for Y onr 
own Prerovative : So that if any Kingdom be bappier 
than ne, it is becauſe they underſtand better their own 
Intereſt and not becauſe theybave a better King. Leav- 
ing then, Sir, this beaten path, 1 bope all-wiſe and juſt 
men may expef# , that none who owe You and Your Pre- 
deceſſors the Intereſt they bave in Your Kingdoms and 
Parliaments , becauſe of the Titles You bave beſtowed 
upon them, will be ſo ungrate and imprudent as to oppoſe 
You , 10 pleaſe a Re-publican Party , who would turn 
them out of all that Intere$t they bave now in the Go- 
vernment, and puniſh them moſt remarkably, by levelling 
them with the Populace which ſome adore. T bere is not 
4 Noblemen in theſe Nations, who bas nut been rajjed 
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by the Royal Boumy; all Preferments of the Army or 
long Robe, being tbe reflex of Your Favour upon their 
merit, and-withont which, their greateſt Parts had been 
at beft, but excellent Colours lodg'd in the dark : And 
therefore , when they get Precedency , Preferments, 
Matches, or Reſpe&, for being N oblemen, they ought 
to conſider to whom they owe all this, and to remember 
how lntle they ſignified when a Common-wealth prevail- 
ed: And if any of their Creatures usd them , as ſome 
bave done the Monarchy, we ſhould hear that Eloquence, 
which is now usd to decry the Government and Y our 
Miniſters , employed in railing againſt the ingratitude of 
thoſe their Creatures. . Nor is it to be feared , that the 
Nobility and Gentry , who value themſelves ſo much 
upon the juſt deſcent of their Blood , will bear patiemly 
that the Royal Line ſhould be cut , or the Succeſsion 
diverted ſrom its juſt and royal. Channel ; fence Your 
deſcent, Great Sir, bas tbe advantage over not only all 
 SubjeFs, but likewiſe over all Monarchs, that we know, 
when their Predeceſſors roſe from among the Vulgar ; 
whereas, tbe firſt tbing Hiſtory diſcovers of Y ours , is, 
that they were Kings : God baving wropt up You 
Origin in this wonderful myſteriouſneſs, as it were, to 
teach Your Subje@s', that You bold Your Imperial 


a Crown 
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Crown of Him, alone and immediatly ; and in ſhew- 
ing them how to reverence You , has oblieged Y ou to 
depend upon His Divine Majeſty , the only and immediat 
Author, as well as Support, of T our Power an4 Gr-at- 
neſs; and who bas beapd upon You ſo great, and ſo re- 
markable mercies , as may in ktting Yonr enemies ſee 
bis juſt indignation againſt them , let you alſo ſee , what 
ſencere and exemplary Piety He , as Tour kind and om- 
nipotent M after, expeFs jrom You, 1 know, Sir, that 
Yon will allow me 0 own, that I bateSlawery, and love 
Property, as well as any of our bigh pretenders : But, 
I think our Freedom and Property ſecurer under Tour 
Majefly, whoſe Right cannds. be ſhaken , withow the 
Twine of ours; it being Your great intereſt to maintain that 
Law which makes ſo many thouſands obey Y on, in ſpight 
of their ambition and avarice. And 1 flill ſee, that the 
true Proprietar is the kindeſt Maſter ; whereas, on the 
other band, it is certain , that they who oppoſe mo#i the 
Government, are thoſe who did themſelves cruelly oppreſs 
us under the late Uſurpers, or their impenitent Children ; 
Thoſe , who being picqu'd at want, or loſs of Preferment, 
ere ated byrevenge and malice; or theſe who are ſo eaſely 
feold, as tobelieve thoſe who are ſuch , and who in'veigh 
 gpainii T our juft Power, that they themſelves may thereby 
be- 


() \ 
become arbitrary ; many of whom are themſelves greater 
grievances than any they exclaim againſt, and greater juige- 
ments than any they threaten, So that all we can expett is, 
to «mpty our V eins and Purſes, for tbe liberty of being fold 
or trampled upon, as formerly , by ſuch as bave neither 
Jo great intereſt in us , nor affeion for us ; whilſt Ton, 
Sir, generouſly pity what You may chaſtiſe, and ſuffer our 
extr avagancies to grow up 10 be their own puniſhment. 
None of us can ſay, that we, or our predeceſſors bave for 
fox hundred years, felt the tyrannie of any of our Kings: 
nor can any of us deny, that all our Miſeries and Civil 
Wars bave ſprung from the ambition and fatiouſneſs of | 
Sabjets , who deſegn'd indeed to govern them and us ; 
which ſhould in reaſon make us rather jealous of our own 
faonſneſs,than of our Monarchie. «And therefore, Sir, 
That Goa may alwayes teach Tour Subjefs to be juſt to 
Your Merit ,, and to remember the laſt Age ; and may 
make Tour Miniſters careful tomaintain,but not to ftretch 
Tojir Prerogativeſhall be theconſtant and ardent Prayer of, 


May it pleaſe Your Sacred ©M ajefty, 


Your Majeſtics moſt Faithfull, moſt Humble, 
and moſt Loyal Subje# and Servant, 


GEORGE eMACKENZIE. 
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CHAP. L 
T HE Precedency of Kings and Common-wealths. 


CHAR IL 
Of the Precedency due ts the Kings of Scotland. 


CHAP. IL 
That the Crown of Scotland was not ſubje&® to England. 


CHAP IT. 
The debates betwixt the Kings of Pole, Sweden, Denmark, Os. 


and other Princes. 


CHAP. V, 


The Precedencies amoneSt Common-wealths. 


CHAP. VL 
Of the Precedency of the Eleors, and the Princes of the Empyre. 


CHAP. VII. 
Of the Precedency of Church-men. 


CHAP. VIIL 
Gemeral Obſervations concerning the Precedency of Subjeds. 


CHAP. IX 
The Precedency due to Women. 
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' Fourty four conſiderable Queſtions concerning 
Precedency, Reſolved, Viz. 


Queſtion 1. 


Hether in Competitions betwixt Kingdoms, States, and Towns, is their 
VV preſent Condition to be conſidered, or what they were formerly 2 


Queſt. 2. 


Whether a Kingdom becoming a Common-wealth, or a Common-wealth a King- 
dom, does their former Precedency remain 


Queſt, 3. 


Whether he who is eleGed to a Dignity, ought to have Precedency thereby, as if he 
were alfually admitted e | 


Quelt. -4. 


Whether ought one who has been twice or oftener elefted to any Dignity, be pre= 
ferred to him who was only once elefed e 


Quelt: 5. 
What influence hath the conjun&ion of moe Dignities upon Precedency # 


Quelt. 6. 


How far do former Dignities in fluence a preſent Advancement, and determine 
the Precedency depending thereupon 2 and what Rank is due to honorary and 
extraordinary Offices © 


, 


Quelſt. 7. 


_ amongſt ſuch as have equal Dignity, the firi# in time ought to be pre- 
ferred 2 | 


Queſt. 8. 


s 


When many are promoted at once in the ſame Writ, or when many are nominate 
in the ſame Commiſſion, whether is the order of naming therein expreſs'd to 
be obſerved 2 | | | 


Queſt. 9. 
In = caſes does Hge prefer, and what i its prerogative in the matters of Prece- 
cy. 
Quelt, 
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Queſt. 10. | 
Whether does appearancy of Blood give Precedency before anal Inveititure and 
Poſſeſſion 2 | 
Queſt. 11. 


Whether does the apparent Heir his aſſuming and uſing the Title and Precedency 
of his Predeceſſor, make him lyable to his. Predeceſſor's Debts, and infer a paſ 
ſroe Title againſt him, as we ſpeaks 
Queſt. 12. 


Whether does the appearancy of Blood give Precedency, where the Predeceſſor is 
not dead 


Queſt. 1 3. 

Whether ſhould an elder Brother, who was born before the Father was preferred 
to the dignity of a King, Marqueſs, Earl, &c. be preferred to a younger Bro- 
ther who was born after his Father had attained to either of theſe Digni- 
ties £ 

Queſt. 14. 


Whether ought 4 Son, who is in publick, Imployment and dignified, to precede a 
Father whois not# 


Queſt. 15. 


Whether may he who has the ſirvivance of an Imployment, challenge any Prete- 
dency upon that account 


Queſt, 16, 


Whether does the daughter of a Lord, who would _—_ been dn Earl if he 
had lived, take place from the daughter of a younger Earl ? | 


Quelt. 17. 


Whether if the elder brother be mad, or dumb, &c. does the ſecond brother get the 
ſame Precedency, 4s if his brother were dead | 


Queft. 18. 


Which of two or moe Twins ought to precede, when it is controverted which of 
them was firſt born 8 


Queſt. 


6-6 
Quelt. 19. 


Whether do Natural Children born before a lawful Marriage precede © and ſhould 
they be preferred to the Children born in a lawful Marriage, if they be legit- 
timated thereafter 2 


Quelt. 20. 


IV hether onght the order of the nomination to be obſerved in Commiſſions, where 
the Perſons are ranked otherwiſe then can be cenſistent with the King's former 
expreſs Grants 


Queſt. 21. 


In the competition betwixt twowho are advanced at the ſame time, but in different 
Writs, as if two Patents were ſubſcribed by His Majeſty to two ſeveral Earls 
on the ſame day ; which of the two were to be preferred £ 


Queſt, 22. 


Whether is Precedency to be ruled according to the date of the proviſion, Inveſtiture, 
or atual Poſſeſſion £ 


Queſt. 22. 


Whether does the dignity of hine who beſtows the Honour, regulate the Precedency 
that is beſtowed among Equals £ 


Queſt. 24. 


Whether can a Prince wobilitate any of his own Subje@s in the Territories of ano- 
ther Prince £ 


Quelt. 25. 


Whether when the Preſident of any Court or Incorporation is abſent, may the eldeſt 
Member convocate the Incorporation and who ought to precede in that caſe £ 


Queſt. 26. 


WW hether may a Peer be degraded, becauſe he hath not an Eitate ſufficient to en- 
tertain a perſon of his Quality, and by whom may he be degraded £ 


Queſt. 27, 
Whether is a Patent never made uſe of by the Father, walid after his death ? 
Queſt, 


LIMI 


TM 1 
Queſt. 28, 


Whether if the Father uſe any low or baſe Trade which derogates from Nobility, 
will bis Children and Deſcendents loſe it thereby 2 ot 


Queſt. 29. 


One having reſigned a Dignity or Imployment, and returning thereafter thereto, 
whether does he wha has ſo reſigned return to his former Precedency £2 


Quelt. 30. 
Whether may a Nobleman reſign his Honours in favours of a third party 2 and if 


the King's confirmation thereupon will exclude the nearei# Agnats, who would 
elſe have ſucceeded by their right of Blood 2 


Queſt. 31. 


Whether does the former right of Precedency remain with hin who has reſigned 
the Office by which he enjozed the Precedency 2 


Queſt. 32. 


If a Perſon do not of himfelf reſign, but be called from his Charge by the Prince to 
another Imployment, and one provided to his Place, and returning thereafter 


to his firit Dignity by the Princes command, whether does he get Precedency 
according to his firit or laſt Inſtallment £ 


Queſt. 33. 


Whether does he who is ſuſpended from the exerciſe of an Office, return to the 
ſame Precedency when the ſuſpenſion is taken off 2 


Queſt. 34. 
Two having Offices, and changing one with another their Imployments for « time, 
whether when they reſume their former Imployments, do they return to their for- 


mer Precedency 2 


Queſt. 35. 


IV hether is Le, who is reſtored by the Prince to a Dignity from which he was de- 
graded, to be reſtored to the ſame Precedency which he had formerly 8 


mY Queſt, 


Qaelſt. 36. 


Ikether have the Ambaſſadours of Monarchs the Precedency from other Monarchs 
or Princes themſelves, if perſonally preſent, even as the Kings would do whon 
they repreſent £ and if in all caſes, an Ambaſſadour ought to kave the ſame 
Precedency that is due to his Conitituent £ 


Quelt. 37. 


Whether have ſuch as have been Ambaſſadours, or have been in ſuch ho- 


nourable Imployments, any Precedency thereby when their Imployment is 
ended & 


Queſt. 33. 


IV hat place is due to the Repreſentatives of SubjeFs, ſuch as Vicars, Deputes, 
Aſſiſtants £ &c. 


Queſt. 39. 


What Precedency is due to Aſſeſſors appointed for Jndges, and to extraordinary 
Judges | | 


Queſt. 40. 


Whether can the King creat now an new Earl, and ordain hint to precede all the 
former Earls, or any ſuch number of them as he pleaſes £ 


Quelt. 41. 


Whether if a King ſhould creat an Earl, with Precedency to all other Earls, 
during his life * or if when an Earl is forefaulted, will his Lady in either 
of theſe caſes retain the Precedency ſhe formerly enjoyed during her Husbands 
life 


Quelt. 42. 


Whether amongit thoſe of the Royal-Line, does the next to the Royal-Stock 
precede 2 or does the Precedency belong to the elaeit of that Branch e 


Queſt, 


"ey we AI oe 
CN 
Quelt. 43. 
Whether, or when is the right or left Hand the chief mark, of Precedency? and 


whether 15 the place oppoſite to the ſeat of the chief Perſon who ſits betwixt the 
two, preferable to either right or left Hand ? 


Queſt. 44. 
Whether in Improbations raiſed to ſecure Precedency, can Certifications be granted 


as well againſt Patents of Honour, as againſt other Writs £ 


Courſes taken by Princes and Judges, when they intend to ſhun the deciding of 
Controverſies concerning Precedency, and to preſerve the Rights of all the 


Competitors, 


Eerata 


Errata. 


Page 13. Line 48. dele formtr. p. 14. 1.21. read the French words thus, 
Aubaints, ſont eſtrangers nais en pais, &c. |. penult, for in the dependent, r. indepen- 
dent. P+ 16. 1. go. for imitating, r. intimating, I. 44+ for then, r. when. Þ. 20. |. 20. 
r. filiolem. P29. 1.2. r. was not then decided. P- 31. near the foor, r. & aliis 
Magnatibus. |. penult. r. ſons. Pp. 39+. 1. 32+ I. Stneſcallo. p. 46. 1. 44+ I. bis Pro- 
cutor. 1.47. for Antoun, I. Aiton. p.69. Queſt. 11. l. 2. I. current. p. 74. Queſt. 
17, 1.14. I. deſeftive. P77. 1.5. I. officium. |. 1o. dele at the ſame time. p. 80. 
l. 2, for perceed. r. precede. p. $1. l. 36. I. unnectſſar. 


Littral faults and tyrours in the Pointing, may be eaſily perceived by the Reader. 


Advertiſement from the Author, to be ſubjoyned to the third 
Chapter of the Precedency. 


Eing defired to prove, that from Chronology it is impoſſivle, that Kenneth 3. King of Scots, did row 
Eazar King of the Engliſh Saxons over the D?z ; T prove 1t chus : Kenneth che 3. did noc Svcceed 
to the Crown of Scotland, tiil the Year 977. At which time, Ethelred, Eagars youngeſt Son, did Reipn 
in England : Ethelred baving begun his Reign, 4210 975. ewo Years betore Kynneths coming to the Crown 
of Scotland. Iris alſo remarkable, that H:ylen relaces, that the King of Scorlznd was ordained 'at the 
Council of Conſtance , to precede the King of Ca'!e, as being one of the five ablolute Monarchs ; which 
was inconfittent with his being a Triburary, or Homager Prince, This was done in Preſence of the 
King of EnglandrAmbaſſador,who reclaimed nor,as certainly he had done,if che King otS:otl2nd had been 
Vaſſal to his Maſter.By all whichwe ſee how folidly Hey{en writes upon this Subject.And the learned Speed 
doth in his Hiſtory of Great Pritain moſt Solidly, and Modeſtly, in many Parts thereot, clear us from chis 
precenſion; and eſpecially in rhe Life of /1//iam rhe Conqueror , who, to clear Marches between Fcot- 
land and England, did ſer up a Crois at Stranmoor, with the Arms of England on the South fide, aun the 
Arms of Scotland on the North fide ; The King of Scotland doing only Homage for Cumberland. And 
in the Life of E4ward the firſt, when ſome of the Great Men of Scotland waited on Edward in Northum- 
brr{and, in the Controverſie berwixt rhe Bruce and Baliolzhe ſayes, that Edward made then claim to the 
Superiority of $:tland , alledging that the Crown of Scotland was holden of him. To whom the Scots 
replyed , that they were ignorant, that any ſuch Superiority belonged to the King of England , neicher 
could they make anſwer to ſuch things withour a King, &c.And that thereupon theKing delivered ro them 
his Letters Parents, in which he acknowledged,that the coming of thole Scors,on this fide the Water of 
Tweed, ſhould not be at any other time urged to prejudice them, for coming again into England ; 
Thar is, ( fayes he ) that their example ſhould nor fo be drawen to an Argument of King Edwards 
right over them, as if they were to come again upon Duty : So prudently jealous ( ſayes this Author) 
were theſe Patriots of their Countrics Liberty.And a little afrer,he acknowledges,that King Edward was 
then Plotting this Homage, becauſe Scotland wanted a Head. He alſo confeſſes, that Baliol loft the love 
of the Scots, by the Homage he had made, and that by Letters ro King Edward, he did afterward re- 
nounce this Homage as being contrary to his Oath, as extorted by violence, and as being made without 
conſent of the three Eſtates. And ſpeaking of King Edwards big Oath, as that he ſwore by the Lord, 
he would canſume all Scotland from Sca to Sea, if he heard any more debate in that; adds, that the 
Scots did boldly enough reply, that in this Cauſe they would ſhed their blood, for defence of Juſtice, 
and their Countries liberty. And further, in the Reign of Edward the third, he obſerves,that this ſhore 
lif'd pretence, was renounced by that King, who quitted Scotland of all claim and prerence of right ro 
the Superiority thereof, and delivered upthe Roll, called Ragmans Roll , wherein were comained the 
Names of thoſe few Scots who had been forced to acknowledge this Superiority. 


Advertiſement from the Przzter. 


” TT beingobje&ed by ſome, who are not ſo well acquainted with the methods taken by Heraulds, in 
[ handling the Art of Blaſoning, that many old Sirnames, and Noble Families of this Kingdom , are 
omitted , and nor ſer down in the Treatiſe of Herauldry, and others of leſs Note inſert: To ſarisfic ſuch, 
Ir is anſwered, that the Author did never delign, ( as no other Writer on that Subje& ever did ) to pub- 
liſh a Regiſter of all the Sirnames and Bearings in the Nation, ( Theſe being to be found in the Lyons 
Regiſters only ) nor does he intend any advantage to ſuch as are inſert, or diſadvantage to ſuch as are 
lefr out; as not being induced to name any for inſtances of Bearings, eſther from the Antiquity and 
greatneſs of the Families, and Sirnames, or his relation and kindneſs to them, but meerly from the 
gn -- _ of their Armes to the ſeveral kinds of Charges and Ornaments Treated of through- 
out the Work. 


It is to be noticed, that the obſerve made Preced. p. 52. 1. 4- ofa miſtake committed þ. 424 is now 
unneceſſary z The Sheer whereia that miſtake was, being ſince Re-princed, | 
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CHoAP.T. 


_— 


Te Precedencie of Kings and Common- 


wealths, 


TI TMENS Ambition, as well as Curioſity, 
BE dl doth breed in them a Deſire to un- 
dl derſtand this Subje&t , which is a part 
/Z] of the Civil Law, and Law of Nations 
Wat cxcceding as far all other parts of the 
Wes! Law , as Honour excceds Money 3 But 
| the ſame Ambition , which makes men 
very curious to know this Subje&t , will 
make them very unwilling to hear any 
\|} thing that may decide againſt them- 
SITES | {clves : And fo fuch as writ upon it run 
\ 8 "bc. FTI | a great riſque of Diſpleaſing thoſe whom 
hn Can IST Lv - AM) they intended to Satisfie. But my de- 
ſigne being to defendy and inform my own Countrey , I ſhall be little difap- 
pointed, though I want praiſe-and eſteem, ſince I do not deſerve, or ex- 
& either : And he is an unworthy man, who does not think the ferving 
is Countrey a fufficient Sallarie , for greater Pains than I have here 
beſtowed. 
— Amongſt thoſe who are Supreme , Kings have the Preference from 
Commonwealths ; and amongſt Kings , the Emperovr is allowed the 
firſt place , by the famous Ceremonial of Rome , as ſucceeding to the 
outan Emperours , who are alleadged to have been Univerlal Mo- 
Narchs ; Becauſe in Scripture they are ſaid to have taxed the whoke _ 
A | 


ta 


2 Of Precedency. 


And therefore the German and Italian Lawyers , who are ſubje& to 
the Empyre , have with very much Flattery, aſſerted that the Empe- 
rour is the Vicar of GOD in Temporals, Bald. i /. 1. c. de Jure aur. an, 
And that Juriſdictions are derived from him , as from the Fountain 
calling him , Dominum © Caput totivs Orbis : And for this they do 
very impertinently cite ſeveral Texts of the Civil Law, which being 
Laws made by the Romans themiclves , cannot bind or prove again 
other Nations. Nor is the Tranſlation of the old Roman Dignity upon Charles 
le maigne by Leo the 3. of greater Authority , amongſt fach as acknowledge 
the Pope to be no infallible Judge. And whatever may be debated againſt 
other Kingdoms , which were once Subject to the Roman Empyre 3 Yet his 
Plea againſt Scotland is very ill founded , ſince in the opinion of Scalliger, 
and the beſt of Hiſtorians , Scotland nor its Kings were never ſub- 
jet to the Roman Empyre , nor conquered by them 3 for they , to de- 
fend themſelves againſt the Scots , were forced to build a Wall , called 
Vallum Adriani , which is Extant to this day as an undenyable Proof, 
that Scotland did ſet Limits to the Reman Empyre : And thus as Scal- 
liger obſerves, Romani Imperii fuit oline Scotia limes. 

It is likewiſe pretended by the German Lawyers, that the 
Emperour ought to precede all others 3 becauſe he is crowned with three 
Crowns , one of Iron at Aquizgrane, one of Silver at Mzlaz , and one 
of Gold at St. Peters Church, Gloſ. ad Clement. 1, And fince the King of 
the Romans who is but Emperour in hope , debates with other Kings, as in 
anno 1533. he who is actual Emperour, ought to be preferred to them. 

For the Emperour it is alſo pretended, That in the Ottomon Court, 
and in all other Courts , the Emperours Ambaſſadors are ſtill prefer- 
red, and that he only is ſtill ſtyled, your Majeiy, in all Adreſles made. 
to him by all other Kings, as by France, anno 1628. by Pole, anno 
1621, &c. And that the Kings of Pole , Sweden , Denmark , and others 
have taken Confirmations from him, & ab eo petierunt veniam #tatis, Hering. 
de fidejus. c. 2, And yet the Kings of Britain and France may debate the 
precedency with him , becauſe the Empyre is but Elective , whereas 
they are Hereditary , the Empyre is a Limited , but they have Abſolute 
Monarchies , vide Peregrin. de jur. fiſc. tit. 1. num. 47. 

The French King debates his precedency with the King of Spaiz ; the 
Spamiard contending that he ought to be preferred , becauſe he is the 
moſt Catholick King , and King of manieſt Kingdoms 3 and ſome of them 
are ſo fooliſh as to ſay, That the Spainiſh Nation is more ancient 
than the French, as owing their Origin to Athamarics* , one of the 
firſt Governours amongſt the Goths. But for the FArnch it is anſwered, 

I. That they are the molt Chriſtian Kings. 

2, That they are Confecrated and Anoynted. 

. That Swardus was firſt King of that Nation , in the Reign of Alex- 
ander the Great. 

4. That they were preferred in many General Councils to the Spari- 
ards, as in the Lateran Council, anno 1215. in the Council of ConStans, 
anno 1416. and in the Council of Baſil , amo 1433. That the YVem 
preferred the Freaxch after much Debate , ano 1558. the Caſe beinſs 
mitted by both to that Senate 5 and Pizs the IV. preferred him at Kome, 


«m0 1564. the King of Spain having appealed from the Venetian ma 
” An 
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Uf Precegencie; 2 
And though the Emperour has of late decided in favours of Spaine , yet 
that Deciſion 1s little conſidered , becauſe of the Relation which the Em- 
perour has to the Spainiſh Crown 3 And therefore the French King does 
very wiſely ſend only Envoys and Reſidents to the Imperiai Court , leſt 
if he ſent Ambaſladours , the Spainiards might be preferred to his. Nor 
was this Precedency ever acclaimed by the Spariard , till the Reign of 
Charles the V. who being both Emperour and King of Spain , did begin 
this Debate ; which after many Conteſts, the Sparniard has at laſt ceded, 
having commanded his Ambaſladour , the Marqueſs de 1a Frente , to ac- 
knowledge the ſame to the moſt Chriſtian King, in Satisfaction of the Inju- 
ry done to his Amballadour, in anno 1661. at London. 

The King of Great Britain founds his Precedency to both, upon 1, His 
being King of that Iſle, which was firſt Chriſtian. 2. Upon his being 
Anointed , and one of the quatzor Un#i , which were before all other 
Kings. 3. That having conquered France , in the time of Henry the V. 
he has Right to all the Precedency which France can acclaim. And to 
Spain , the King of England was preferred in the General Councils of Piſa, 

onitans , and Baſil. I find likewiſe in Gol#ad. lib. 1. cap. 30. That Pope 
Julizs the II. decidcd , after debate , in favours of Henry the II, King of 
England , againſt Ferdinand the V. Caſpar. Exp. theſaur. polit. part 3. apot. 
63. And erefore in the Book of Roman Ceremonies » I504. England 
was placed beforc Cai/il. nor can it be denyed , but that Charles the V. 
in ranking the _— of the Golden Fleece , did give the right hand to 
the King of England , and the left to the King of Spair, And though 
of late the Court of Rome has decided in favours of Spain, yet that pro- 
ceeds from the diſlike that Rowe had to England for its Separation , and 
the great Eſteem which cayly y_ there for Spain 3 becauſe Spain has ne» 
ver indulged any who have left the Romiſh Church. 


CHAP. IL 


Of the Precedency due to the Kings of 
SCOTLAND. 


Muſt here crave Leave to fay, That the King of Great Britain 
may juſtly claim the Precedency from all thoſe Kings , as he is 
properly King of Scotland. For it is an uncontrov Ground in 
Law, That amongst thoſe of equal Dignity , he, who firit attained to that 
Dignity , is to be preferred, L. 1. C. de Conſul. Quis enim prior eſſe 4ebet 
in eqgler: genere Dignitatis , niſs qui prior eum adeptis eff, L, 1, ff de albo 
ferikendo. With which agrees the Canon Law , Cap. 1. de major. &- ob. 
And this is declared the uncontraverted Teſt of Precedency , by Crus. de 
Jnr. prectd, pag. 66: Menoch. concil. 51. & y ad L. 2, C. de Conſul. And” 
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we ſee that this Rule holds in all other Dignitics, without refpect to Riches, 
or multitude of Poſſeſhions : And thus amongſt Dukes or Earlcs in all 
Nations, the firſt who attained to the Dignity, is ſtill preferred ; though 
others be much richer , and have ſucceeded to moe Earldoms. 

This being then the truce and ſolid Ground of Preference , I may truly 
ſubſume , That the King of Scotland being cquall in Dignity , with the 
Kings of England, France, and Spain , attain<d to that Dignity , before 
either of theſe. For our King Fergvs came into Scotland 330. years before 
the birth of CHRIST 5; Whereas Polyder an Exgliſh Hiſtorian , confeſſes 
that Egbert the firſt King of Exgland , did begin his Reign eight hundred 
years after our Saviours birth, andthe King of Scotland marryed the daugh- 
ter of Ambroſizs Aurelizs , who was the firſt King of the Britans , and 
whoſe Reign preceeded the Origin of the Ergliſh Kingdom. 

As to the Monarchy of Spair , and their Race of Kings, they are 
no older than Rudolphus King of the Romans, cleted in the year 1273. by 
whom the houſe of Az5tria did riſc to this Dignity. 

As to the Kings of France who now Reign , they are only deſcended 
from Hugh Capet , who uſurped that Throne in anno 987. And not being 
deſcended of either the Carolovingian or Merovingian Races , they cannot 
compet with our Kings , Achaizs King of Scotland having been contempos 
rary with Charles le maigne , the firſt of the Carolovingian Race z and yet 
Achain was but the 65. of our Kings, and the Leagues berwixt Achaixs 
and the ſaid Charles, are aſſerted not only by our Hiſtorians and the French, 
but confelled by all Strangers. 

To evite this Argument , ſome Hiſtorians have of late aſſerted, that 
we had no Kings before Fergus the II. and Cambder obſerves, that the 
Scots were unknown till the dayes of Conitantine the great , which is a 
molt unjuſt and groundleſs Calumnie 5 fince four Monaſtries of our Na- 
tion , viz. Melroſe , Pluſcarden , Paiſley and Scoon , did keep conſtant and 
diſtin& Annals of all that paſt in this Nation , after the Eſtabliſhment of 
the Chriſtian Religion , which was in ano 199. and have tranſmitted to 
us what was delivered to them , by the pious and remarkable Chriſtians of 
thoſe firſt Ages of the World , who , as they were eye-witneſſes of what 

{t ſince our Chriſtianity , ſo are not to be preſumed to have recorded 
any thing of what preceeded their own age , without ſufficient Warrand : 
And as it 1s incredible , that ſo Sincere and Pious men would have lyed, 
ſo it is not imaginable, that ſo many Socicties would have conſpyred to- 
gether, in a whole Tract of fo circumſtantiat a Hiſtory as ours is 3 and 
there can be nothitny brought to convell the Faith of ſo large a Hiſtory, 
but what may, with the fame force,be urged againſt the whole Kowar Hilto- 
ry , few or none having related what 1s faid in the Roman Hiſtory , be- 
' fides the Romans themſelves.: Whereas Galdus ( or as Tacitus names hin, 
Galgarns ) oppoſed Agricola under Domitian 5 and that he was a Scot, is 
clear by Lipſizs Notes upon that Place , Egregium membrunt , &- qualta 
multi 1 corpore hujus Orationis Galgaci Scoti : But the Text makes - this 
moſt thear to rhe, for this Diſcourſe is ſaid to have been made , ad wwor- 
tem Grampium , which is known to be a Scottiſh Traf of Hills, dividing 
the North and South of Scotland. Hegeſippus , who lived in the days of 
Hadrian tie Emperour , and fo an hundred and ten years befgrs, Cot- 
ſtantine , does write of the Scots as a warlike People , to whoſe Authority 


Cambaen 
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Cambden can make no anſver , but that he contraverts the Authority of 
the Tranſlation or Impreffion 3 by which anſiver , all Antiquiry may be 
confounded ; and feing that T tion was the work of St. Ambroſe , it 
cannot but be above all cenfure. Clydian does make the Scots to have 


Reigned in the dayes of Honori#e , for in his ſecond Confulat he has, 
mmm Sturt vago microne ſequins 


(exit a, remis audacibus, undas. 
And in another place he ayes , 
Scotorum cunulos flevit glacialis Terne. 


And William of Weitminfter confeſſes, That we came into Britain in the 
77. year after CHRIST : Bedz likewiſe another Exgh man, makes us 
to have been in this Iſle , before the dayes of Juliws Cefar. And as it cat 
'not be denyed, that we were ſtill ſabjeft to Monatchy, f6 no Hiſtorian 
can pretend, that we obeyed any Race , fave that which now Reigns : 
Whereas we can condeſcend , where the Exglifh and French were conquered 
by Strangers , and had their- Royal Line dethroned , and inverted. 
Another Ground of Precedency may be adduced fortheKing of Scotland, 
from his being the undoubted Lineal Suceſſour of 110. kings : whereas the 
Lyne of France runs no higher than Hugh Capet , who lived in anno 987, 
anddid in that time dethrone the former Race : The kings of Spair , are 
only deſcended from the Counts of Treritiem.And the preſent kings of Exg- 
lend are deſcended from William the Conquerour. that whatever may 
be pretended for the Antiquity of thofe kingdoms , yet their kings are not 
{> ancient as ours : and Precedency ought to be given , amongſt Equals, 
to the Eldeſt Race, and not to the eldeſt Kingdom. In ſuch Dignities, 
the preference muſt be given , either according to the Antiquity of the 
_ or Countrey , or Race which Reigns there. If the Crmny be 
dered , there can be no Precedency acclaimed by any; for as all 
countreys were created at the fame time, fo none can know which of theſe 
kingdoms were firſt inhabited : and that none can be preferred upon the 
Antiquity or Riches of their countrey , is clearly determined by Lawyers, 
Regionis, Locique, cui Principes preſunt, ratio, &- ſic de corum locorum pre- 
ſtantia, veterum elogia necquicquan ad precedentiam faciunt , Gothoſred. de 
preced, cap. 3. num. 30. If we conſider the Antiquity of the People, who 
are commanded , though that could give Precedency to them , or to an 
who repreſented them, yet that ought not to give precedency to the king; 
for, principum precedentia metienda et wa dignitate, non extra: And 
the Learned Speronins Speronii, hath proved this in a large Diſcourſe, writ- 
ten in the [tran Tongue 3 but if this be conſidered 'as a ground of prece- 
dency , then we ought to be preferred to the Engliſh; for we are (till the 
ſame People and Nation, but the Exghſ are not the old Britazs, but are a 
mixture Efending from Danes, Saxons, and French : And ſo we being the 
Eldeſt People , our King onght to have the precedency upon that account, 
Even as our king was preferred to the late kings of Jer»ſalexe , though they 
commanded the people who now live in Judee , and who came in 
the ancient Jews , a kingdom very ancient formerly. But the Antiquity of 
the Race that Reigns , 1s the ground of precedency : For this ls 
whac the elder roger fliccood, on ran to the G of Eſtate, 
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or Antiquity of thoſe whom he commands. And though theſe conſiderations 
give preference inter impares dignitate , yet inter pares dignitate , familia 
que prior dignitatem eit adepta , ſemper preferenda in incedendo , ſedends, 
ec. Menoch. conſil. 902. num. 57. Rebuff. ad 1. 1. c. de conſul. Platea ad 
I. 2. c. ut dignit. ordo. And ſince it ſhall be proved , even from Forreign 
Hiſtories cited in this Chapter , that we had Kings before any of the Races 
now Reigning in either of theſe, our Kings ought to be prefe to them. 

Since eiltaniry was eſtabliſhed, Chriſtian Princes have preferred 

according to the date of their _— received the Chriſtian Faith, 
Gothofred. de jur. preced. cap. 3. num. 23. Grotins de jur. bel, lib. 2. cap. 5. and 
that is the chief Ground of Precedency obſerved tn the Court of Rome, and 
eſpecially in general Councils ;, but I conceive it ought not to be a Ground 
of Precedency any where elſe , ſince —_— Equals, the Antiquity of 
Blood ought to be preferred to the date of Chriſtianity ; Chriſtianity ra- 
ther diſcharging all Care for Precedency : But even according to this Rule, 
theeldeſt Chriſtian Race ought to be preferred , Religion having (till Re- 
ſpe to Chriſtian parents ; whereas on the other hand , it is of no advan- 
tage to any perſon , that he ſucceeds to an Eſtate which was formerly poſ- 
ih by Chnſtians , theſe __ Connection with one another : and;a 
man ſhould by the ſame Rule __ , becauſe he dwells in a houſe 
where Chriſtianity was firſt profeſſed , which were in it ſelf very ridicy- 
lous : And if the firſt Chriſtian Race be allowed the Preference , the King 
of Scotland ought to be preferred 3 for Donald King of Scots imbraced the 
Chriſtian Faith in 4r#0 199. before either William the Conquerour ſucced- 
ed to England , or Hugh Capet to France, and long before Spain obeyed this 
Race of Monarchs ; for which we can cite not only our own Hiſtorians, but 
Baronius ad anmm 449. Ducheſne , and many others, and particularly Beds 
and Polidor , the worthicſt of Engliſh Hiſtorians. Beda relates, That I08- 
bnebantur a Scotis paruuli Anglorum , quin &+,zpſe Alſridus  Anglorum Rex, 
#2 Inſilis Scotorum operam dedit , © ſacras Literas didicit , hib, q, hit, 
£. 27. Reges Anglie cupidi ſalutis eterne , Legatos ad Engenium quartune 
Scotorum Regent miſerunt , ut ille digneretur Viros idoneos mittere, per quos 
ili Chriſtiane Fidei Rudimenta docerentur , & ſacro Baptiſmatis fonte ab- 
lverentur , . quod ille haud gravate indulſit. Which clears fully , that our 
Kings were Chriſtian before thoſe of E-gland, and fo ought to be prefer- 
red to the Kings of Ergland , by their own Arguments , and their own 
Authoes. 
. King Donalds Converſion is atteſted by Bel/ar. in his Anſiver to King 
James, by Barronins , ad annum 429. Sanderus lib. 4. de clav. David Ar- 
noldus de converſione Gentinm , &c. And ſince King Donald was before 
Fergas the ſecond , it appears clearly , even from Forreign Hiſtories , that 
we had Kings before Fergss the II. 

I cannot deny , but that in the Council of ConiZans, England and France 
were preferred to Scotland : but that proceeded , as Gothofred. obſerves, 
from the partiality of tke Church of Rome , which alwayes preferred thoſe 
-Who were able to do them moſt Service 3 but if we conlider the Principles 
of the Chriſtian Religion : according to theſe,that Race ought co be prefer- 
red, whoſe Title is julteſt; and I am ſure , that according to this Rule , 
Scotland ought to be preferred, for its Kings have not U over the 
People which they Governed. And not only docs Religion confider my 
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ground of Preference , as fateable to Devotion ; but the Law confidereth 
it , as ſurcable to Juſtice : And Lawyers have therefore thought a Succeſ- 
fion of Kings, enjoying a juſt Title, free from Violence and Tyrrany, one 
of the chief Grounds of Preference and Precedency. And thus Vaſquez. in 
prefat. ad illuſtres queitiones, ſayes, That multum ad mnobilitatem &- prela- 
tionem confert, ex veris '& legittimis Regibus , & non a Tyramiis deſcendiſſe. 

Nor -does the Cuſtome either of Courts or Councils , invert the Pre- 


-cedency which ts founded upon —_— , and the right of Blood , from 


= Peace and Intereſt of mankind, it were unjuſt that the ſame ſhould 


Law nor Reafon that can 
gligence ence, or Conſuerude , a ckar righ 
ntiquity of Blood. Eſpecially fi 


clear, That no man can 
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nent incolumia. Which Rule ſhould rather hold in Kings than in any elſe, 
becauſe they are but Adminiſtrators, But inthiscaſe, theres no Decifion 
againſt our Kings , nor haye ever conſented , to any fuch preference : 
And therefore whatever may be {aid for others,againſt them, in a poſleſſory 
Judgement, the matter of Right is ſtyl intire. 

aſquez. the iltuſtrious Sparniſh Lawyer , did , at the Council of Trex, 


adduce ſeveral Arguments for the precedency of the king of Spain, which, 


if they were well founded , would I confeſs , inferr a Precedency to Exg- 
land and Fraxce , and which I ſhall the willinglier adduce and anſwer, that 
T have heard them urged for Fraxce and Spain , againſt the King of Britazz ; 
and becauſethey are the generall topicks and common places, which are 
neceſlary to be known , and underſtood for clearing not only the Prece- 
dency of Princes , but even of the Nobility and Gentry. 

The firſt is , That theſe who are moſt powertull and greateſt, ought ſtill 
to be preferred , c. ſtatuimus de major. p41) and he muſt be accounted 
moſt powerful , who is moſt powerfull , the tune of the debate : Nave 
gualitas adjetta werbo, debet intelligi ſecundum tempus verbi, I, in diledis Q ſp 
extraneas ff, de noxalibus. 

The ſecond is, That thoſe who command the nobleft and beſt Subjedts, 
are accounted the nobleſt and beſt, Authent. de defenſoribus civitatum Q mos 
7gtur. | 

3. Riches are the riſe and occaſion of Dignity , and therefore are the 
chief grounds of precedency amongſt Equals. | 

4 "3 is to be preferred in Dignity , whom generally men eſteem the 

telt. 
wo Since Honour is .the Reward of pains, and dangers, thoſe who 
take moſt pains, and are lyable to moſt dangers for Chriſtendom, and the 
Chriſtian Faith , ought to have the precedency , in Chnftendom , and a- 
monglt Chriſtian Princes : And that pains aud dangers are grounds of pre- 
dency , is urged from /. ſemper < negotiatores ff. de jur. immunitat. 

6. As all Goodneſs 1s the Nobler, the more communicative it be, ſo theſe 
muſt be concluded the Nobleft , by whom molt people have advantage : 
and therefore thefe Kings, under whom Trades flouriſh moſt , and who 
ſtow Sallarices upon , and give a livelyhood to moſt men , ought by Man- 
kind to be preferred. 

To a'l which Arguments it is anſwered , that if preference were to be gi- 
ven by choice , and did not deſcend from the Right of Blood and Antiquity, 
then the former Arguments were indeed confiderable , and ought todired 
the Electors 3 but where the Antiquity of Blood can be inſtructed , it ſtill 
gives precedency , as is clear from the Authors above cited. And thus 


ough we do confeſs , that the Kingdoms of France and Spain , and par- - 


ticularly the kingdom of England , axe Richer, Greater , and more Confi- 
derable upon theſe Accounts, than Scotland is; yet fince the Race of our 
Kings is more Ancient than either of theus, I conclude , That therefore 
they ought to be preferred. 
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CHAP. II. 


T hat the Crown of Scotland was not ſubjetF 
zo England. | 


C\Ome Engl Hiſtorians , Lawyers, and Heralds, do too frequently 

@ abuſe the World with a moſt Groundleſs Tradition 3 by which they 
J contend , That the Kings of Scotland were Vaſlals to the Kings of 
England , and did them Homage for the Crown of Scotland : Which if it 
were true , would have taken from the Kings of Scotland, not only the 
Precedency , for which I have been debating , but would have placed 
them after the Kings of Caitile , and many others to whom they were pre- 
ferred. And therefore, not only to remove this Objettion , but to free 
my Country from this moſt unjuſt Imputation, I am Reſolved ( with 
very much Reſpect to the Engliſh Nation, whoſe Wit, Courage, and Lear- 
ning , I very much eſteem ) to inform the Curious, how unjuſt this pre- 
tence is 3 and to which I have been not only inclined , but forced , upon 


the Reading of a Rapſodie printed lately, by Mr. Prin , in Vndication 


as he ſpeaks pag. 487.) of the Dominion of the Engliſh Kings , againſt the 
oy 4 Per fiows , and Rebellious Kid. of af - S. olom 
of the Learned or Diſcreet Engliſh are concerned , ſince I find none who 
deſerve that praiſe, engaged in this Debate , which has been agitated only 
by ſach of that excellent Nation, as have had more Humor than Diſcretion. 
I deny not , but that the Kings of Scotland did hold the Lands of Northum- 
berland , Cumberland , and Weitmerland , in capite , of the Crown of Eng- 
land , and that they did them Homage for it , which was not Diſhonou- 
rable to Scotland , that being moſt ordinary amongſt Soveraigne Princes: 
For thus , Henry King of England , and ſeverall others of their kings, did 
e to Philip, and other kings of France, for the Provinces 
polleſt by them in France 3; and the king of Spain does at, this 
day Homage yearly to the Pope, for Naples and Sicily. And yet 
the Homage done for theſe Countrys, has been the occafion of an igno» 
rant Miſtake in ſome , and a malicious pretext for others , to miſrepy 
the Homage done for theſe Counties , as done for the Kingdom of Scotland. 
And the Occaſion of getting theſe Provinces from England , is too Honou- 
rable to be deniyed by us ; it being moſt undenyable , That the Scots being 
called in' to affiſt firſt the Britans againſt the Romans , and thereafter che 
Saxons againſt the Danes , they had theſe provinces beſtowed upon them, 
asa Reward of what they had done , and an Encouragement tg them to 
continue their Friendſhip for the future. And by a Statute made by -St. 
ward, and ratified by Wilham the Conquerour , as 
the Scots were for that Service likewiſe Naturalized Engkſb , 


turalization that Statute gives rivo Realonn, one , quia omnes ferme 
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Proceres ex Anglis conjuges ceperunt 3 & ipſe rurſus ex Scotis 5 and the 


other was , quia ſimul &- in unum contra Danos , C&- Norvegos atrociſſime 
Prugnavernnt. But that the kings of Scotland did hold the Crown of Scotland, 
as Vaſlals of England , or did Homage to the kings of England therefore, 
will appear to be moſt falſe from the following Arguments 5 which muſt not 
be tryed by the Law of England, but by the Civil and Feudal Laws, which 
arenow become the Laws of Nations , and are reverenc'd as the ſole Judges 
in all Differences betwixt Nation and Nation, and which muſt be preſumed 
equal to both Nations, ſince made by neither. 

1. All Lands are preſumed to be free from Servitude , except the Servi- 
tude be clearly inſtructed 3 but much more are all kingdoms preſumed to be 
free , ſince ex natura rei, kings and _ are independent, &- qualitas 

ne ineſſe debet, ineſſe preſumitur, ; and by how much the preſumprions are 
ham , by ſo much ought the probation, which elids them be the ſtronger, 
And albeit all Domeſtick proof ought to be rejected in all caſes, as ſuſpe& 
and partial ; yet the Engliſh can adduce nothing , for obtruding this Ser- 
vitude upon us, fave the Teſtimonies of their own Hiſtorians, Lawyers, and 
Heralds. 

2. The Natural and Legal way of proving any man to be a Vaſſal, is 
by produttion of the Feudal Contra& , betwixt the Superiour and Vaſlal ; 
all Feus requiring neceſlarily writ in their Conſtitution : Nor can Vaſla- 
lage be legally prov'd otherwiſe 3 whereas here the Ezgizh can produce no 
formal , nor original Conſtitution of this Fue 3 ſuch as is to be ſeen betwixt 
the Pope, and the King of Spain, the Emperour, and the Princes of the Em- 
pyre, &*c. For all they can adduce, is only poſteriour acknowledgements 
of this Vaſſalage , via fa&i , which is but a begging of the queſtion 3 and 
theſe , being but Accetlories, and Conſequential Inferences, cannot ſubſiſt, 
except the original Conſtitution be firſt proved, no more then the payment 
of Feu Duties to a Superiour, either by Force, Ignorance, or Miſtake, could 
prove the Payer to be Vaſlal for the future , except the originall Feu 
were produced : And as this 1s neceſlary in Law , fo it cannot be imagined 
in Reaſon, but that ſome Obligation in Writ , or Feudal Contract, would 
have been taken by the Engliſh , who were a very wiſe people , and con- 
ſulted very prudently their own Securities in every thing elſe : And if this 
Contra& had been once entred into , it had been yet extant, fince the Eng- 
liſh cannot alleadge , that ever they loſt any of their Monuments, or 
Records : And it is clear that we had Charters for theſe Lands we held in 
England , and that England had Charters at the fame time , for the Lands 
they held in Fraxce: And it is very obſerveable, that in the Reign of King 
Edward the 1. that King ſtiles himſelf, Rex , &- ſuperior Dominus Regt 

Scotie , during his violent Uſurpation over Scotland ; whereas never any 
_ of England did fo formerly : And yet, if they had had any ſuch pre- 
tenſions , they had aſſumed the ſame Titles 3 but this imaginary Title be- 


gan, and ended with the Force, which only maintained it. 

3. The Engliſh cannot condeſcend upon any Reaſon , which might have 
prevailed with the Scots, to have become Vaſlals to England , nor any par- 
ticular time when they firſt became Vaſlalls z and all they can alleadge is, 
That upon ſome impreſſions of Force,ſome of ourown Kings being priſoners, 
or ſome of our people being oppreſt , they did elicite from them acknow- 
ledgements of a Vaſlalage , formerly ſtated : Whereas Force , renders all 
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acknowledgements null ; and that theſe acknowledgements were null upon 
many other Accounts , and that the Kings of Ergland have been Bund Bs 
grant-the hke to other Princes , ſhall be proved clearly , in anſwer to the 
Inſtances which the Exgliſh adduce. 

4. Scotland has been habite , and repute , and acknowledged to be a free 
Monarchie , and their Kings Independent and Supreme 3 and that not only 
by all Forreign Princes, ( the beſt Judges in this Caſe ) who have received 
and prefe their Ambaſladours , as the Ambaſſadours of free Princes, but 
even in General Councils , the King of Scotland has been preferred to the 
Kings of Caitile , Hungary , Pole , Navarr , Cyprus , Bohemia , Denmark; 
and thus they were ranked by Pope Jalizs the II. arno 1504. vid. Beſold. 
ſtop. dot. politice. lib, 20. cap. 10. Which could not have been done, if he 
had been only a Feudatory Prince  fince all free princes , are preferred to 
all feudatory princes : Yea, and if Scotland had been Vaſlals to England, for 
the Crown of Scotland, the Kings of Exgland had certainly craved, and ob- 
tained the precedency from other Kings upon that account , ſince he had 
been Rex Regum. And ſince France craved to be preferred to Spain, be- 
cauſe the king of England was his Vaſlal , as Chaſſanexs obſerves, part 5. 
conſider. 19. ſo much rather ought the Kings of Exgland to have been 

referred ; becauſethey might have alleadged , that there was a Crown 
= Iden of them , whereas they held only ſome Feu-Lands of the kings of 
rance, 

5. Not only Chriſtian Princes and Councils, but even Popes have de- 
clared Scotland to be a Free Kingdom , and Independent from England. 
And thus Pope Honorixs allowed to Scotland , That its Subjetts ſhould not 
be obliged to anſwer , by way of Appeal , to any Court without their own 
Kingdom , ſalva ſolummodo anthoritate ſedis Apoitolice. 2. Edward king 
of England having petitioned Pope Inocent the IV. that the Kings of Scot- 
land might not be Anoynted or Crowned , without his Knowledge , quod 
201 poſſet ſe facere, ipſo inſcio in Regen coronari vel inungi, the ſaid Pope did 
refuſe the ſame, eb ts. procuratoribus parium in Conſilio Lugdunenſs, ſatis 
per hoc determinans Regnum Scotiz Regno Angliz non ſubeſſe. 3. The King 
of England having likewiſe petitioned theſame Pope Inocert, that he might 
have Liberty to Colle& the Tiths - of Scotland , ſince he had Right ferrarum 
omnium ſue juriſdifioni ſubjetarum , the ſame was alſo refuſed. 4. Pope 
Boniface the eight , does in a Letter to Edward king of Exgland , Declare, 
That ad celſitudinem regiam potuit perveniſſe , qualiter ab antiquis tempori- 
bus, @&«c. quodque Regnum Scotiz (" ſicut accepimms ) a progenitoribus tnis, 
Regni Angliz Regibus feudale non extitit, nec existit, @&c. The copy 
of which Letter I have at preſent. And Dcheſze writing the Hiſtory of 
Great Britain , does , pag. 661. relate, That le meſine Pape renvoya d' autres 
Lettres. au. roy d' Anglterre , pour ſouStenir que le royaume de Excoſſe ne depen- 
doit point d' Anglterre,& que contre le droit Dovin, la jufice il s en vindicoit 
le ſubjeFion. That is to ſay, The ſame Pope ſent Letters at the ſame time, 
80 the King of England , in which he maintained , That the Kingdom 0 
Scotland was no way ſubje# to that Kingdom , and that his ſeeking to 
jel it to him as ſuperior , was contrare to the Law of GOD and Me 

6. By the Feudal Law and Law of Nations, a Vaſſal cannot Mortifie 
any. part of his Feu, without the.conſent of his Superiour; becauſe the Su- 
periour , by the Mortification , looſes A due to — | 
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Fen, Church-men being obliged to no reddenuo, but Preces &- Vota : Ahd 
therefore in all Mortifications made by Vallals , the Superiours Confirmatis 
on is {till required ; and 4t cannot be imagined., but that if Scotland had 
been a Feu holding of England , the Popes, their Conclaves , and the Mo- 
naftries theniſelves , would' have ſought Confirmations from the Kings of 
England, of the Mortifications made by the Kings and Subjects of Scotland, 
there being more EreCtions of that kind in Scotland , than in any Nation of 
equal Revenue; and yet never any ſuch Confirmation was ſought or pre» 
tended to : But on the contrare the Pope ſtill confirms theſe EreGtions , 
as made per Reges Scotie , as he does 1n all other Nations , or the Kings 
of Scotland confirm theſe Erections , if they be made by any of his Vaſlals: 
and it is obſervable , that the Pope docs in thete Confirmations deſigne our 
King , Regem Scotie , and not Scotorum. 

2. The Hiſtorians alſo of other nations,did concurr with thoſe of our Na+ 
tion 1n aflerting this freedom ; and thus Arnijews, the beſt Lawyer who has 
writ upon theſe politick queſtions , does look upon this pretence, as a meer 
fiction, lib. 1. cap. 5. Anglus Scotorum regent habebat ſibi fiduciarium ſroe ra- 
tione aliquot regionum, ſfue ratione ipſins regni, ut nimis audader aſſerit, Math, 
Steph. Nam her wetuitate temporis , &- obſcuritate authorum ſunt incerta, And 
Ducheſne pag.21. ſpeaking of Scotland, ailerts poſitively, That its Kings does 
recognoſce no Superiour but GoD , and is every way a Soveraign Prince, 
notwithſtanding of the old pretentions of England, Le Roy le poſſede en toute 
ſouveraints ſans recognoiftre an cun ſuperieur que die , bien = c eitoit an- 
cienne pretenſion des Anglois , que le Roy Dexcofſe et waſſal de lenr couronne, 

8. Not only have forrcign Princes , General Councils, and the Lawyers 
and Hiſtorians of other Nations , declared Scotland to be a free Kingdom, 
but even the Kings of Ermgland., have acknowledged this freedom , and in- 
dependency 3 as may appear by theſe inſtances .1. The King and Parliament 
of England , have treated with the Ambalſladours of Scotland ; whereas no 
Supecriour can treat with his own Vaſlal , as a forreigner ; nor can a Vaſlal 
ſend Ambaſladors to his Superiour ; for an Ambaſladour muſt be equal to 
him, to whom he is ſent, and 1s, in Law , no way lyable to his Jurisdidti- 
on. And this 1s , amongſt others , the opinion of Alberic. Gentil, an Eng- 
giſh Lawyer, de Legationibas I. 2. c. 10. And it is clear from Lv. lib. 6. & 
lib. 43. 2. King Henry of England.being to enter upon a War with Simeon, 
Earl of Leiter , did intreat Supply from Alexander King of Scots; and leſt 
this might inferr any Acknowledgement of his Superiority , he did by 
Letters under his hand, and by his Ambaſladours publickly declare, that he 
did not crave this aid as Superiour , to which Superiority he had no pre- 
fence. 3. The fame King y minor , being invited to affift at the Coro- 
nation of King Edward , and being unwilling to go there, leſt it might m- 
ferr an acknowledgement , King Edward did declare , Quod non ex Debito, 

ſed ex Gratia tantummods hoc petebat. 4. The ſame King Alexander , being, 
to make homage in Ezg/and to king Edward , for the Lands of Perrith an 

Findale , which he held of king Edward, he did publickly proteſt, Qacd 
108 pra Regno Scotie , fed pro terris in Angha , ditium Homagiun facie- 
bat  Rexque ilte Angle bujuſmod: Homaginm admifit : per quod prefi 
nmitur talia fie, & ſimilia prins falta homagia , Rego Anglie per Reges 
Scovie - take fiffe prefiumitur , C fit ilind decliratum © ex- 
Popliine Homagiune 5 naw taha furt fubjela , qualie predicata —— 
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which are the very Words uſed in the Anſwer made by the Scots 
before the Pope , where all the former four inſtances are fully diſcuſ- 
ſed , and were offered to be proved by Witneſſes , beyond all Excep- 
cion 3 the Writs themſclves having been defignedly taken away by king 
Edward. And Fordon has in his Hiſtory , unprinted Copies of {ſeveral 
Letters, written by the ſaid Pope Boniface and others, declaring that 
thoſe Inſtances conſiſted in their knowledge , and ſome of thoſe Inſtan- 
ces are fully repeated, by Ducheſne pag. 661. who is to be believed, 
fince he is a Stranger : And even Matthew Paris, a Learned Exgliſb 
Hiſtorian , does declare , That king Richard the firſt did , when he was 
oing to the Holy War , diſclaim this pretended Superiority over Scot- 
Lind , anno 1188, Which Diſclamation 1s likewiſe obſerved by Hovedear, 
another Hiſtorian of the ſame Nation : And when Matthew Paris ſpeaks 
of the Homage done to the king of Exgland , he makes it only to be for 
his Lands in Emgland , Rex Scotorum Willielmus , fecit Homagium Regz 
Anglorum Ricardo de jure ſno in Anglia, Which is ordinarly the ſtile uſed 
by Hiſtorians , when they writ of this Subject :* And thus Ducheſae fayes, 
that Alexander made Homage to Henry the third, for his poſlefſions in Exg- 
Lind , but refuſed to make him Homage for Scotland ; and that king Alex- 
ander ſent a Carte)! to king Henry , for aſſerting that he had made him 
Homage for Scotland. The Copy of the Homage is yet extant at Rome, and 
the minute of it is thus expreſt, in the Records of our old Abbacies, Memo- 
randum , anno Gratie mileſimo ducenteſimo ſeptuageſimo offavo, Apoitolorunt 
Simonis &* Jude apnd Weilmonaiterinm , Alexander Rex Scotiz , fecit Ho- 
magium domino Edwardo Regi Angliz, filio Regis Hemrici ſub his verbis, Ego 
devenero hominem weitrum pro Terris , quas de wobis teneo in Regno Angliz, 
de quibus Homagium wobis debeo, jalkzo regno meo +, tunc dixit Epiſcopus Nor- 
vicenſts, O { 2am fit Regi Angliz , ſs ju: habuerit ad homaginm veStrun de 
regno 5 cui Rex ſtatin reſpondit, aperte dicens, ad homagium regni mei Scotix 
zullus jus habet , niſt ſolus DEUS , nec de ullo teneo niſt ſolo DEO. 4. King 
Alexander having dyed without Males, Edward the tirſt, treated for a Mar- 
betwix Margaret , Princeſs of Scotland , called the Maid of Norway, 
Edward his fon : In which there are many pregnant Acknowledgements 
of this Freedom , Volentes & concedentes, quod deficientibus prediftis Ed- 
wardo & Margarita , wel eornm altero , abſque Liberis extantibus , in omni 
caſu & eventu, in 6 aa ad proximiores heredes Regnum predidaum debeat de jure 
reverti , integre habere , abſolute abſque ulla ſubjeFione , revertatur & reititu- 
atxr iiſdem. And in the cloſe of that paper it is ſaid , That there ſhall be 
no prejudice done to cither of the kingdoms , Quin libere habeant Statun: 
farm: And in the Deputation given by the Governours of Scotland , dated 
at Melroſs, anno 1289. for treating that Marriage, this expreſs Reſervation 
is inert , Salvis tamen in omnibus &* ſingulis , & per omnia , Libertate © 
Homnore Regni Scotie : Which Reſervation is likewiſe inſert, in a Warrand 
granted by king Edward , for treating the ſaid Marriage. And it is obſer- 
vable', That in all the Scottiſh Addretles to him , and accepted by him, he 
is only defigned Rex Anglie, Dominus Hibernie , & Dux Aquitanie, but 
never defignes himſelf , Domrinus ſuperior Scotie, till after the War z which 
ſhews , that his ggemer airic Title was very unjuſt. 
9. As the kings of Ergland have acknowledged the Scots to be no Vaſ- 
fals, fo have their Laws and Lawyers. _ 1s contended by theſe, That 
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the Scots were Aliens to England , and could not have ſucceeded to any 

Eſtate in England , without being Naturalized 3 whereas alibi genitura, pre- 

ſuppoſes,that the alibi ati, are not Vaſlals : For this jus alibi geniture,called 
by the French, droit d' aubeyne , is ſettled upon this Maxime of the Feudal 

Law,T hat becauſe Fens are granted by Orwer-lords or Superiours, upon deſigne and 
promiſes, that their Vaſſals ſhal ſjeroe them upon all occaſtons,againit all perſons,and 
never reveal their ſecrets , nor conceal what may be their diſadvantage ; there- 
fore Feudaliſts do juſtly conclude, That no man can be Leidge man to two 
ſupreme Superiours or Over-lords , becauſe theſe Duties are 1mpreſtable to 
both 3 ſeing the ſecrets of the one,” may be incompatible with the Safety of 
the other, and they may , by warring againſt one another, diſtra& the Al- 
leadgeance of their Vatlal. And becauſe men are more prone to ſerve 
thcir Native Prince , then others, therefore Strangers are alwayes ſuſpect, 
nor have they allowance to (ell the Feus , to which they ſuccted, leſt they 

ſhould carry away the price out of the Country , and poſſibly imploy it 
againſt the ſame Country. Which principle ſeems at firſt to have flowed 

from the Roman Law , by which , the Goods of —_— dying in Rome, 

fell to the Exchequer or Fixk, &- fiebant caduca. With this foundation of 
the Feudal Law , founded upon ſo clear Reaſon , do the Cuſtoms of other 

Nations agree 3 who account not theſe Aliens, , who live under the fame Al- 

leadgeance : Thus Ragea pag. 67. ns-Jont eſtrangers , mais cxpaes , qui 

# eſt pa de la ſoveraignete de la Conrounne de France, Vid. Bacquet. du droit 

d aubezne , printcd in the = » 1557. And by the Cuſtom of Mair, 

( the Experteſt Feudaliſts of all the World) alibi genitura extends not to any, 

who have ſworn Alleadgeance , and live within the Spairiſþ Dominions, 
though not within Mzlazz : ſince then the Erghſh would not allow us the 

Right of Suceſſion , nor the other benefits due naturally to Subjedts , it 

was ſtrangely monſtruous and repugnant , that they deligned to make the 

World believe that we were Subjects.” 

It is alſo very remarkable , that if our Kingdom had been only a Feu 
holding of Ezgland , our Nobility could not have precedency from others, 
according to their Antiquity 3 for all the Nobility of the Superiour King- 
dom ought, in the opinion of ſuch as writ of precedency , to be preferred 
to theſe , who live in the Vaſlal-kingdom. | | 

Io. If Scotland had been a Feu to Ergland , the King of England as Su 
riour , would have had the keeping of our young Princes, and the di 
fing of them in Marriage , and the Fcu would have been in his hand , du- 
ring their Minority , that being implyed in the Right of proper Feus., by 
the Feudal Law : And this muſt be preſumed to have been a proper Feu, 
as all Feus are preſumed to be , except the Vaſlal can prove, that the Na- 
ture of the Feu was impropriated for the Vaſlals Advantage. But yet no 
king of Exgland did ever pretend , to the Guardianſhip of our young 
Princes , nor to name Governours during their Minority : But on the con- 
trare , Alexander king of Scotland , having left only a young Princeſs, cal- 
led Margaret , who was Nice to the king of Exgland, he did not pretend 
to the keeping of the young Princeſs, but intreated that ſhe might be mar- 
ried , to Edward the ſecond his ſon ; and that if there ſhould be no uſue of 
that Marriage , Scotland ſhould remain a free Kingdom, as it was formerly,in- 
thee dependent from all pretentions ofthe kings of Exgland: Which is likewiſe 
another acknowledgement , made by the kings of Exgland themſelves , = 
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the independency of Scotland. And if the kings of England had been Superi- 
ours of Scotland , there would have been ſome Veltige of this Superiority, 
to be ſeen in our Laws 3 whereas all our Laws call ſtill our Crown , the 
Imperial Crown of Scotland : Or in our Coyne , all Coyns bearing ſome 
Impreſſions from the Superiour. And the Kings of Erg/and might have re- 
manded from our Courts , or out of our Country , fuch as had commirted 
crimes _—_ their kings , or Laws : It being an undoubted principle of 
the Feudal Law , That qui habet domininm diredum , poteſt juriſditt101ene 
ſnam explicare , tam in territorio Vaſſalli , quam in ſuo : habet enim dominus 
juriſditionem cumulativam cum Vaſjallo. But o it is, that it can never be al- 
leadged , That the Kings of Ergland offercd to exerce any Juriſdiction in 
Scotland , or did require any criminals , who had fled into Scotlard , to be 
delivered up to them : Nor did ever the Exgliſh pretend to puniſh ſuch 
Scotſmen , as were taken fighting againſt them abroad , as Traitors , and 
Guilty of Treaſon 3 as certainly they would have done, if they had been 
Vaſlals to Emgland : But on the contrair , the Fxgliſh did alſo ranſome 
them , and uſe them every way , as they did other Strangers and 
Forreigners. 

11. The Scots having intended a Declarator of Freedome againſt F4- 
ward the firſt , king of Ezgland , the Proceſs was delegated by Pope Boni- + 
face the VIII. to Baldredus , one of the greateſt Lawyers of that time , who 
conſidered very fully, the Reaſons proponed inc inde, by both parties, and 
having made a full Report to the Pope , the Pope did very ſharply re- 
prove the king of Ezgland , and declared , that Scotland did not depend 
upon it , any manner of way 3 and that the Ezgliſh had attacked Scotlard 
moſt unjuſtly , againſt all both Divine and humane Laws 3 as Ducheſze ob- 
ſerves pag. 66. The Letter it ſelf that was writ to the king of Exglard, with 
all the proceſs ( which was called Proceſſus Baldredi ) being yet extant, in 
Fordons Chronicle : And it cannot be deny , but that England might 
have expected much more favour , from the Pope , than Scotland could ; 
ſince they payed him a conſtant Revenue , called Peters perce z and ſince 
Emgland was known to aftord much greater Caſualties to the Pope , then 
could have been expected from this kingdom. 

In ſtating the Arguments, which are propoſed by the Ergliſh , tor prov- 
ing that the kings of Scotland were Vaſlals, for their Crown , to England ; 
T ſhall begin with theſe , which were inſiſted upon by King Edward the 1. 
inthe former proceſs. 

The firſt was , That Brutxs , deſcended from the Trojans , did conquer 
Britain , and divided it amongſt his three ſons , to the Eldeſt of whom , 
called by Hiſtorians Locrin , or Locus , as he is termed in that proceſs, he 
left Logria, now called Ergland : To the Second , called Albanaws , he 
left Albarie , now called Scotland : To the Third , called Camber , he left 
Cambria, now called Wales. But Humbert King of the Hans, having killed 
Allanatns, Locrin the elder, to revenge his brothers Death , did kill Hum- 
bert , and reunite Albanie to Logria or England. 

The ſecond was , That Donuall king of the Britans , killed Staterius 
king of Scotland , who rebelled againit him , and became Maſter of the 
whole Ile 3 which Dunval having two ſons , Belinus and Brownws, he left 
the Superiority of Scotland with Eng/and , to the eldeſt , and the property 
only of Scotland to the fecond. 
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The third was , That Arthur king of the Britans, having overcome Scot- 
land, he gave that kingdom to Angujell, who acknowledged him as his Supe- 
riour , and carricd the Sword before him. 

The fourth was, That Aldei#an king of Exgland, having conquered Cor- 
Fantine king of Scotland, did pray to GoD , that by the interceſſion of St. 
John de Fs. am , he might by a miracle, be declarcd the juſt Superiour of 
Scotland : Whereupon he did ftrick with his fword , at a Rock near Dum- 
bar , and made a Gape in it a full yard in length. 

The fifth was , That William king of Scotland , did — hunſelf 
Vaſlal , to William the Conquerour 3 Alexander king of Scots, acknowled- 
ged himſelf Vaſlal to king a : And that the Nobility of Scotland called 
in the ſaid Edward, to arbitrate the Differences berwixt the Bruce and 
Baliol. 

Peter Heylen , ſpeaking of Scotland in his Geographie pag. 1289. affirms, 
That the Kings of Scotland were ſtill Vatlals to the Crown of England ; 
which he endeavours to confirm by theſe —_ I. By the Homages, 
Services, and other Dutics, done by the kings of Scotland , to thoſe of 
Ergland : Malcome the third doing Homage to William the Conquerour , as 
W:1liaz: one of his Succeſlors, did to Henry the ſecond ; and that not only 
for three Counties in the North of Exgland , or the Earldome of Hunting- 
donn ( as is by ſome pretended ) but for the very Crown it ſelf : Kenneth 
the third being alſo one of thoſe Titulary or Vaſial Kings, who rowed kin 
Edzar over the Dee. 2. By the interpoling of king Edward the firſt, = 
the Submiſſion of the Scots to that interpoling , in determining the Contra- 
yerſie of Succeſſion , betwixt Bruce and Baliol : as in the like caſe , Philip 
the fair adjudged the Title of Artoys , which was holden of the Crown of 
France , andthen in queſtion betwixt the Lady Mawd, and her Nephew 
Robert : Or as king Edward the third , in the Right of the ſaid Crown of 
France, determincd of the Controverfic , betwixt John Earl of —_— 
and Charles of Bluis, for the Dukedom of Bretaigne. 3. By the Confellion, 
and acknowledgement of Prelats, Peers, and others the Eſtates of Scotland, 
ſubſcribed by all their hands, and ſeals, in the Roll of Ragman ; wherein 
they did acknowledge the Superiority of the kings of Eng/and , not only in 
regard of ſuch Advantages , as the ſword had given him, but as his origi- 
nal and undoubted Right : Which Roll was treacherouſ]y delivered into 
the hands of the Scots, by Roger Mortimer , Earl of March, in the begining 
of the Reign of king Edward the third. 4. By the tacite Confeſſion Os 
kings thenlſelves 5 who in their Coyns, Commiſhons , and publick Inſtru- 
ments, aſſume not to themſelves the Title of kings of, Scotland , but of Re- 
ges Scotoruxz, or the kings of the Scots , and thereby EMariny”, that though 
they are kings of the Nation , yet there is ſome Supecriour Lord ( king Fa- 
ramount as we may call him ) -who hath the Royalty of the Land. 5. By 
the Judgements, Arrcſts of the Courts of Ergland , not only in the times 
of king Edward the firſt, but in ſometimes ſince : For ghen William Wallace, 
a Scotſman by birth , and the beſt Souldier of that Country , was taken 
priſoner , 'and brought to London, he was adjudged to ſufter Death as a 
Traitor 5 which had becn illegal and unrighteous judgement , had hebeen 
a priſoner of War , and not lookt upon by the Judges as {ubject to the 
Crown of Exeland. The like done in the caſe of Sizzeon Frazw , another 
of that kingdom , in the ſame kings Reign. In like manner , in the time 

of 


of Procetency, I7 
of king Eiiward the third , it was reſolved in'the-Conrt, 'in the Lord Beaw- 
monts caſe , when'it was objeSed , That one of the Witnefles was a Scor, 
and therefore as'ti Alien not to give his evidence , that his Teſtimony was 
to be ullowed , becauſe the Seots , in the Law of Englavd , did not go for 
Aliens. "And when one, indifted for a Rape , in the thirteenth year of 
Queen Elzzabeths Reign , deſired a medvetutem lingue , becauſe he was a 
Scats-mann , 'and fo an Alien 5 it wasdenyed him by the Court , becauſe the 
Scots were not reputed here as Altens , but as Subjefts rather, So alſo, 
when Robert Umnframville , Lord of Kyme , was ſummoned to the Parlia- 
ment of England , in the Reign of king Edward the third , by the name of 
Robert Earl of Angvs , which ts a Digmty in Scotland; and after in a Writ 
againſt him, was called by his own name of Unſramuille, without any Ad- 
dition of that Honour, the Writ was adjudged to abate 5 which I conceive, 
the Learned Judpes had not done, if Scotland had not been reputed, to be 
under the Vaſlalage of the kings of Ergland. 6. And laſtly , by a Charter 
of Lands and Arms, which I have in my Cuſtody, granted by king Edward 
the firſt , mn the laſt year of his Reign, to Peter Dodge of Stopworth , in 
the Countie of Cheifer , one of the Anceſtors of my mother : In which it 
is expreſt, that the {aid Lands and Arms were conferred upon him, by that 
king for his eminent Services encontre ſon grand enenti & rebel Baliol king of 
Scoolend , and Vaſlal of England. 

In Anſwer to theſe Objettions , founded upon the Reign of Brutzs ; I 
need fay no more, fave that Cambder, and the other Learned Engliſh Writ- 
ers, do look upon the fame, as a meer fiction. And for proving the Crown 
of Scotland to hold of England , there muſt be authentick Documents in 
Writ produced, as has been formerly debated : And this does ſufficiently an- 
fer all that is ſaid of Bel/inus, king Arthur , &c. But to refute theſe 
Fictions , and to ſhow how much of Cheat is in all theſe Contrivances , I 
need only cite a paſlage,from the Learned Aylet Sammes, in his Britamria an- 
tiqua , pag. 159. whole words are, 

« That which gave ſome Authotity to this Fiftion, was the uſe king Ed- 
<« ward the firſt made of it, in vindicating his Title to Scotland, againſt the 
« pretence of Pope Boniface , and the Church of Rome , who claim to 
« that kingdom by ancient Right , as part of St. Peters Patrimony , and 
< that Churches Demesne. It appears , that the Monks and Friers had a 
« great hand , in making out this Title by Brxte, which ſtory was now new 
< yampt, and from all parts ſent out of theſe ſhops, where at firſt it had been 
© forged and hammered out. And this doth more evidently appear, if we 
&« conſider many other parts of the fame Letter , as it is in the Re- 
& cords cited by Mr. Prix ; but eſpecially a ny king AdelfFane,who 
& ( in perpetuane rei memoriam ) to give an evident of his Right to Scot- 
- with his ſword , roar bo] ancheatage ore} > eng 
« Cleft it at leaſt an Elne wide. 


Q As to the Homage made by king Malcome , to William the Conquerour, 
\ 


is anſwered, That the matter of Fa& is abſolutely denyed : And not only 
do our Hiſtorians , and the Hiſtorians of Forreigners, mention no fuch fub- 
miſſion , but they do on the contrair , relate, That William the Con 
rour having come with a to conquer Scotland , he was forced by 
Malcome king of Scotland to a , very Honourable and Adyantagious 
for Scotlend ; one Article whereof was BW Williams the Conquerour 
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ſhould reſtore ſuch of the E-gl;ſþ Nobility, as had fled to Scotland for ſhelter, 
to their Eſtates and Honours. And how can it be imagined, that Scotland be- 
ing then very Unite, and living under a moſt warlike Prince , would have 
ſubmitted to a king, who had too much to do at home 3 or that king Mal- 
come would have ſubmitted to him , whom he forced to reſtorereven the 
Ergliſh , - who had Rebelled againſt him. And as the Conſtitution of 
Vaſſalage requires Writ , ſo if any ſuch Vaſlalage had been acknowledged, 
he had accepted of a Charter holding of the Conquerour , as all the other 
Vaſlals did. : | 

As to King Williams Homage to Henry the ſecond, it is Anſwered, That 
William having been treacherouſly made Priſoner, he was forced by a long 
and tedious Impriſonment , to make this Homage 3 and roy rag , the 
Homage it {elf was null , being extorted by Force, and made by a perſon 
who was not ſi juris, being mn priſon. | It being certain by the Laws of all 
Nations , That Deeds done by Priſeners are null ; but eſpecially in this caſe, 
where the Deed was ſuch,as that it would have been null however.For even 
the moſt abſolute Kings.are lo far from being able to alienate their Kingdom, 
or enſlave it,that by ſo doing , (as ſome ſay ) they forfeit their own Right, 
and make the Throne void for the next Succeſlour , who is not obliged 
by what they have done. And if any fuch Act as this were binding , then 
England , by the ſame Argument , had remained a Feu of the: Empyre 3 
ſince Richard the firſt their King did Homage to Henry the Emperour, for 
Ergland ;, and King John his brother , did the like Homage to the Pope, 
and offered to hold England, in capite , of Murmelixs a Sarazen, King 
Elgar's being rowed over the Dee , by Kenneth king of Scotland , is taken 
off by the former Anſwer , though 1t were true as it 1s not , nor can it. be 
made appear, by a Chronological Computation, if the Enquiry were worth 
Our pains. 

The great Inſtance founded upon the Homage made by the Balzol , is as 
weak 3 ſince it is known, that King Robert the Bruce refuſed to do Ho- 
mage to King Edward, chooling rather to want a Crown , then to be a 
Vallal for it : But Joh Baliol the other Competitor , preferring his Ambi- 
tion to hisNative Country, was therefore juſtly diſowned by the Nobility, 
who ( as Ducheſne a Stranger to us obſerves ) ſent Ambaſladours to King 
Edward , to ſhow him that they did Revoke , and Diſown the Homage 
made by the Baliol , and aflerted their primitive Liberty. And ſo hat 
an AQ was this eſteemed in him , that he loſed the Crown by it 5 whereas 
had this pretence of Emg/and been founded upon any Juſtice, it could ne- 
ver have-been ſo ſeverly either oppoſed or puniſhed. But though Bao! 
had been a lawful King as he was not, (King Robert the Bruce's Title being 
preferable in Law 3) yet could not the Balzol haye ſubjected the Kingdom 
in Vaſlalage to Englazd , ſince by the Feudal Law , a Superiour cannot ſu- 
perinduee or interpoſe another Superiour , zec Foy Vaſfalls conſenſu alienare 
Jus ſuum direGum, c. 1.4 ex eodent deſcendit de Leg. Lotharii, And though 
ſome debate, that by ſuch Alienations of the Superiority. , the Superiour 
forfexts his Right, yet all agrce that the Alienation is null 3; zulla & zrrita, 
D. D. tz cap. imperialen & preterea de prohibit. alien. per Fredric. Curt. p. 16. 
man. 3, & latiſſume Roſenth. cap. 9. concluſ. 62. EE OIG 
Whereas it 1s pretended, That the Parliament of Scotland conſented ; It 
1s Anſwered , That any Parliamentary Conſent is altogether denyed . For 

| | though 
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though we have exact Records of all our Parliaments, yet there is not © 
much as Mention made amongſt all our Statutes or Books, of any Parlia- 
ment held by John Baliol. And albeit Prim has publiſhed all the Records, 
which the Exg/;ſb have upon this Subje& , yet he dares not ſo much as a 
ſert , much leſs produce the Copy of ,any ſuch A& of Parliament : And 
certainly if there had been fuch an A& of Parliament, not only the Re- 
cords of that Parliament , but that particular A& had been carefully pre- 
ſerved and publiſhed ; and that this Parliament and Statute is a meer Ficti- 
on, appears not only by our own, but Forreigne Hiſtorians. And it is not 
imaginable , that the greater part of the Nobility and Kingdom , having 
immediatly diſowned the Balzol , for acknowledging this $ jection, that 
they would themſelves have ratified it in a free Parliament. But though 
this were true as 1t 1s not, yet there is not any Kingdom ſo Loyal, Hh 
Py , or Invincible , but ſome few Cowards or Rogues may be found in it, 
who may aſſume the name of a Parliament , and diſown the true Intereſt 
of the Kingdom , without any Warrand from the People for that effe&. 
And I would very willingly know , if Ergland remains ſtill Vaſſal to the 
Pope, becauſe a Monk prevailed with King Johz , to hold his Crown of 
him? or if Portugal ſhould not be acknowledged a free Czown , becauſe 
Spain did once elicite from them a National Conſent, by Force of Arms? 
Or if theſe three or four pretended Engliſh Parliaments, who acknowledged 
Oliver Cronwel the Uſurper, did ſettle a Legal Right upon him by thei 
Concourſe? Nor did Preſcription Supply here = Original illegality of 
that Conſent ; for the Scots did immediatly reclame , and did within much 
fewer years, than Preſcription requires, reſtore themſelves to their Liberty, 
under the Conduct of that Glorious Prince, King Robert the Bruce, for 
whom Gop did ſo Miraculous things , as did Convince the World , how 
much the LoKD of Hoſts detaſted the Bribry, and Cruelty of King Ed- 
ward the firſt : Et ita res facile redeunt ad ſuam naturam , &* que mox rediit 
divertiſſe non videtur. 

But to ſhow how great Averſion even that Generation had, for any fach 
Submiſſion to the Egliſh Monarchy , I have ſet down the Copy of a Letter 
yet extant , under all the Seals of our Nobility, directed to Pope Johr, in 
410 1320, Wherein they Declare, that if their King ſhould offer to ſub- 
mit to England , they would difown him, and chuſe another. Not that 
the power of Elefting Kings, was ever thought to Refide in our No- 
bility 3 But becauſe it was repreſented to them, as the Opinion of all Law- 
yers , that a King could not alienat his Kingdom , or fubmit hunſelf by his 
fole Conſent, to a Forreigne Prince : Since by that Alienation and Sub- 
miſſion, he does Forfeit his Right to'the Crown. As to which Letter 
likewiſe I think fit to obſerve , to prevent any Miſtake as to the Calculati- 
on of the number of our Kings , that the Writers thereof have , as is uſual 
with us, numbred amongſt our Kings ſuch of the Royal Family , as were 
for the time Regents or Viceroys. The Letter follows. 
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Anitiffimo Patri in CHRIST O ac Domino , Danino Joanni, Dj- 
| wina Providentia Sarroſante£ Romane &- —_—_ _— ſummy 
 'Þ Pontifici, Filii fic humiles & devoti, Duncanus Comes de Fyfe, Tho- 
mas Renwhls. Com vie, Dominus Mannie , & Vallis Anandie , Pa- 
trickus de Dunthar , Comes Marchie , Malifius Comes de Strathern , Malcol- 
mus Comes de Levenox , Willielmus Comes de Roſs, Magnus Comes 
Cathanie & Orcadie , & Willielmus Comes Sutherlandie , Walterus Seneſe 
callus Scotie , Willielmus de Soules Buttelarizs Scotie , Tacobus dominns de 
Dowelas , Rogerus de Mowbray , David dominus de Brechine , David 
Grahame ; elramus de Omſravile, Toannes de Meneteith Cuſtos Comi- 
tatus Ae Meneteith, Alexander Frazer, Gilbertus de Haia Conſtabu- 
larins Scotie , Robertus de Keith Mariſcallus Scotie , Henricus de SandGo- 
claro , Toannes de Grabame , David de Lindeſey , Willielmus Olifant , Pa- 
tricius de Grahawe , Toannes de Fenton , Willielmus de Aberzethie , David 
de Weyms , Willielmus de Monte fixo , Ferguſius de Ardroſan , Euſtachius 
de Maxwell,Willielmius de Ramſay, Willielmus de Monte alto, Alanus de Mo- 
ravia , Doueflaldus Campbell, Toannes Camburn, Reginaldus le Cher, 
Alexander de Seton , Andreas de Leſcelyne , & Alexander de Straton , cete- 
rique Barones & Libere-tenentes , ac tota Communitas Regni Scotiz , omnims- 
Fe Reverentiam filiolem , cum dev0lis pedum oſculis beatorum. Scimns , ſan- 
Hilſnme Pater & Domine , &+ ex antiquorum Geitis &- Libris colligimus, quod 
anter cateras Nationes egregias , noftra ſciz. Scotorum Natio multis Preconiis 
Fuerit inſiguita : Que de majori Scythia per mare Tirenum , &- Columnas Her- 
culis trauſpens, &- in Hiſpania inter ferociſſumos, per multa temporum Curri 
reſides , a nullis quautumcunque Barbaricis poterat alicubi ſubjugari ; Indeque 
wexiens , poſt nrille & ducentos annos a tranſitu populi T1ſraelitici , ſobi ſedles 
in Occidente quas nunc obtinet , expulſis Britonibus , &+ Pittis omnino deletic, 
licet per Norwegieuſes , Danos & Anglos ſepins impugnata fuerit , anttis ſibi 
ViBtorizs , & Laboribus quamplurimis adquiſtoit 5 ipſaſque ab onmi ſervitute li- 
beras, at priſcorum teftantur hiſtorie, ſemper tenuit. In quorum Regno, centane 
&& treſdecens Reges de ipſorum Regali Proſapia , nullo alienigena interveniente, 
regnaverunt. Quorum Nobilitates &- merita , licet ex aliis non clarerent , ſatis 
zamen patenter effulgent, ex eo quod Rex Regum Dominus IESUS CHRISTUS, 
off Pafſionen: &- ReſurreFionem ſuant , ipſos in ultimis Terre finibus confti- 
#1805 quaſt primos , .ad ſnam Fideme ſanttiſſumam, convocavit : Nec eos , pep 
quemlibet in difta fide , confirmari voluit , ſed per ſuun: primum Apoſtolugs, * 
namvis Ordine ſecundum vel tertium , ſandune Andream meritiſſimum beati 
Perc Germanum , quens ſexipcr ipſis preeſſe voluit 3 Patrounme, Hac autens 
Janliſſini Patres & Predecefores veſtri ſolicita mente penſantes , ipſuus Reg- 
am & Populun , ut beati Pctri Germani Jos , mltis favoribus & pri- 
vilegiis quamplurimis nuniverunt, Tiaque Gens noitra, ſub ipſorum: protetione, 
libera haenus deouit & quieta 5 donec ille Princeps Magnificus Rex Anglo- 
rum Edwardus , Pater iſtius qui munc eff, Regme noftrunt Acephalum, Popu- 
lumgue nllitis mali aut doli conſcium , nec Bellis ant Inſultibus tunc _ 
ſub amici & confederati ſpecic , inammerabiliter infeſtavit : Cujus Injurias, 
Codes & violentias, Predationes , Incenglia , Prelatorum Incarcerationes , Mo- 
waſicriorun Combuſtiones ,, Religioſornum $Spoliationes &+ Occiſcones , alia quoque 
: | Emnormiga 
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enormia,' que in dicto populo exercuit , null parcens Ftati ant Sexui , Religi- 
oni ant Ordim , millws ſcriberet , nec ad plenum intelligeret , niſi quene E xperi- 
entia informaret. A quibas malis innumeris, ipſo juvante qui Jofl oulnera me- 
dettr © fanat, Liberati ſumus per ſereniſſmum Principem, Regent & Domi- 
mm noſtrum , Doninum Robertum , qui pro Populo & Hereditate ſuis , de 
Munibus inimicornm liberandis , quaſs alter Maccabzus , ant Joſue Labores 
&- Tedia, Inedias & Pericula , Leto ſuſtinnit Animo : nem etiam Divina 
Diſpofutio , ©» juxta Leges &* Conſuetudines noſtras » quas uſque ad mortem ſuſ- 
tinere volumns, juris Sncceſſio , & debitus noſtrorum Conſenſus &> Aſenſus, 
noſtrum fecerunt Principem atque Regem. Cui tanquam illi per quem jalys in 
Populo fafia eſt pro noſtra I ibertate tnenda , tam fure quam Meritis tenemmr, 
&- volummns in onmibus adberere. Quem , ſe ab inceptis deſiſtet, Regi Anglo- 
rum ant Anglicis 70s , ant Regnum noſtrum volens ſubjicere , tanquam inimi- 
cum noſtrum , & ſui noſtrique Juris Subverſorem ſtatim expellere niteremur; &: 
alinm Regem noſtrum , qui ad defenſionem noſtram ſufficiet , faciemus : Quia 

amdin Centum witi remanſerint , nunquan Anglorum dominio al iquatenus 
wolnmns ſubjugari, Non enim propter Gloriam , Divitias aut Honeres pugna- 
mans , ſed propter Libertatem ſolunmmodo , quam nemo bonus niſt ſimnl eum vita 
amittit. Hinc eſt , Reterende Pater ac Domine , quod Sanditatem weſtram, 
cum omni pracun inftantia, Gen flexis Cordibus exoramns 5 Quatenus ſince- 
ro corde, menteque pia recenſentes , quod apud enum cujus vices in terris 
geritis, non ſic pondus, & pondus nec diitindio Judei & Greci , Scoti aut An- 
glici, tribulationes &* anguſtias nobis & Ecclepe DET illatas ab Anglicis, pater- 
mis occulis intuentes  Regem Anglorum , cni ſufficere debet quod poſſidet , cunt 
olim Anglia ſeptem aut pluribus ſolebat ſufficere Regibus , monere &+ exhortari 
dignemini, ut nos Scotos in exili degentes Scotia , ultra quam habitatio non eſt, 
nihilque niſt noſtrum cupientes in pace dimittet. Cui pro noitra procuranda quete 
gmicquid poſſumns,ad ſtatum noitrum reſpeu habito,þoc facere rolumns cum effettn. 
Veſtra enim interest , Sande Pater, hoc facere , qui Paganorum feritatem, Chri- 
ſtranorum culpis exigentibus , in Chriitianos ſevientent aſpicitis , &* Chriitiano- 
rum terminos arftari indies : Quare ne quid veſtre Sanditatis memorie derogat, 
& ſt; quod abſit, Eccleſta in _ fi parte veſtris temporibus patiatur Ecclipſin 
ant Scandalum, tos videritis. Exhortet igitur Chriſtianos Principes, qui, non 
canſam ut cauſam ponentes, ſe ſingunt in ſubſidium 1erre ſande , propter'guerras 
quas habent cum proximis ire non poſſe : Cujus impedimenti cauſa eſt , vereor, 
quod, in minoribus proximis debellandis , utititas proprior &* reſe8tentia debiljor 
eftimantur. Sic quam leto corde dilus Dominus Rex noſter , & nos, ſs Rex 
Anglorum nos in pace dimnttet, illac iremns ; qui nihil-ignoret ſatis novit : nod 
C H RIST1I Vicario totique Chriſtianitati oftendimns &- teitammur. Quibus 
; Sanfitas veihra Anglorum relatibus nimis credula , fidem ſinceram non adhi- 
bet, aut ipſis in noftram confuſionem favere non deſinat 3 corporum excidia , ani- 
marum exitia, E& cetera gu ſequentur incommoda , que by in nobis , © nos tn 
7pſss fecerinms, wobis ab altiſſumo cranes imputanda. * Ex quo ſums & erimus 
im his que tenemur , tanquam obedientie filit , vobis tanquam ipſons Vicario in 
ommibus complacere ; ipſque tanquam ſummo Regi & Judici , cauſam noſtrant 
tnendam committinus > Cogitatum noſtrum jattantes in apſo , ſperanteſque finer, 
quod in nobis virtutem faciet , & ad nihilum rediget hoites noſtros. Serenit a- 
tem &* Sanfitatem wee conſervet altiſſimus Eccleſie ſue ſanit#e per tempora 
diuturna, Datum apud Monafterinnt de Aberbrothock in Scotia , ſexto die 
Aprilis , Anno Gratie milefims treſcenteſimo niceſimo , Anno vero Regni Regis 
moſt ſupra didi , quintodecimo, F This 
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This anſwers likewiſe Ragmans Roll ; nor are we to conſider who con- 
ſented to Slavery : Since it is known that not only the Dowglaſs , the Gra- 
hame, and Wallace , but Thouſands of others , never yeilded even to that 
ſhort Impreſſion : And their Country preſerved its Priviledges , by their 
Loyalty ; it being an undoubted Principle in Law , That 72 re part potior 
eft conditio prohibentis , & in re communi nemo dominorum juri quicquam fa- 
cere poteſt invito altero , I. ſubimus ff. ad exhibendum. | | 

To that Argument by which it is urged , That our Kings did never af- 
ſume the Title of Kings of Scotland , but called themſelves only Kings of 
Scots , Tt is Anſwered , That the Argument is very Ridiculous ; for firſt it 
is founded upon a falſe Suppoſition , it being molt evident from our Writs 
in the Reign of King David the Maiden , that our King was entituled, 
Rex Scotie ; but in the Confirmation of the Abbacy of Aberbrothick , King 
William is called Rex Scotie, and his Queen Regina Scotie, Likeas in that 
Regiſter , there is a Charter granted by King Joh» of England , wherein ad 
petitionem Willielmi Regis Scotie , he grants a Liberty to the Monks of Aber- 
brothick , to Tranſport their Goods through England , free from Cuſtome : 
And Matth, Far. in many Treatiſes related by him gives them that Title : 
And Pope Innocent the third , in an expreſs Reſcript in the body of the Ca- 
non Lay cap. 4. decret. de immunit. Eccleſ. writes Innocentins [1]. Illuſtri Re- 
gi Scotie , which behoved to be to King William , who did reign in that 
Popes time. Nor is this Argument from the Deſignation concluding, fince 
it 15 not convertible ;' For even Feudatory Kings did , and do atiume their 
' Delignation from the Kingdom they hold , as the Kings of Naples , Sicily , 
@*c. Which evinces that it follows not neccllarly , that the Kings of theſe 
Kingdoms were Feudatory Kings 3 becauſe they were deſigned Reges Sco- 
torum , and not Scotie. - And in many places of his Hiſtory Matth. Paris 
calls the Kings of Ergland , Reges Anglorum , as in the whole Lives of 
King John , Henry the third. 

It appears alſo , by the former Tranſattion betwixt Edward the firſt., 
and the Governours of Scotland , that Margaret is even by the King of Erg- 
land , conſtantly Deſigned Regina ac Domina Scotie : And I obſerve, that 
in the Contra&t of Marriage , betwixt Henry the VII. for his Daughter 
Queen Margaret,” and Jazzes the IV. that ſometimes the King of Scotland is 
called Rex Scotorurm, and ſometimes Rex Scotie , in the fame paper ; and 
the Commiſſion granted. by the King of Scotland, for compleating that Mat- 
riage , is called Commiſſuo regis Scotia pro matrimonio ;, 1n all which Contrad, 
the King of Scotland is called , Chariſſmus noiter frater , a Title never 

ranted to a Feudatory King by his Superiour , and the people of Scot- 
nd , are there called Subditi Regrs Scotie , whereas if the King of Scotland, 
had been only a Feudatory Prince , we had been Subjects to-the King of 
England, mas not to the King of Scotland. And there needs no other Ar- 
gument again{f Teylez, to prove that the Kings of Scotland, were oft-times 
called reges Scotie , than the inſtance brought by himſclf, of the Charter 
granted by King Edward the firſt to Peter Dodge , wherein Baliol 1s, confe(- 
ſed by himſelf to be called Roy de Eſcofſe , King of Scotland : And this 
|; froves that the ſaid Heyler layes down Grounds , which are not only falſe, 
ut inconſiſtent. But ſecondly , though this were true, yet it proves no- 
. thing 3 ſeing the Goths and PiGs were a free people ; and yet their Kings 
. were called Reges. Pifforum ,&+ Gothorum , which Phraſe was — 
amo 
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amongſt Conquering Nations , ſuch as the Scots were , whoſe Princes ha- 
ving at firſt no fixed Kingdom , did, whilſt their people were ſpreading 
themſelves in Collonies , rather afſume a Title from the people , than from 
their Country. And ſeing Men are Vaſlals and not Land , it will follow, 
according to the terms uſed by Feudaliſts , that ſeing our Kings were reges 
Scotorum , that therefore the men were not Vaſlals ; and fo they hold not 
their Land of the Crown of England, nor were ejus ſubvaſſalli , aut Val- 
waſſores. 

The Argument urged from many Deciſions in Ergland , finding that we 
were puniſhable as 1 raitors in Emgland , and that we were lookt upon as 
Subjects and not as Aliens , by their Judges , deſerves no other Anfſiwer, 
then that ſince their Kings by their power, could not make us Vaſſals , nei- 
ther could their Parliaments or Judges treat us as ſuch 5 And if their Gown- 
men could have made us ſuch , they needed not have imployed Arms to 
have ſhed ſo much Blood in the quarrel : Nor can ſuch Domeſtick Teſti- 
monies prove in a caſc of ſo great importance. And yet even the Erg- 


liſþ Proceedings againſt thoſe of our Nation ſhows, that their own you 
tories and Lawyers, conſider us not as Vaſlals, -but as the Subjects of a free 
and independent Kingdom. And amongſt many other Inſtances , I ſhall 
only remember that of Queen Mary, againſt whom that Nation proceed- 
ed not asa Vaſlal , but as a perſon who had made her ſelf lyable to their 
Juriſdiction , ratione loci deliffi, Which 1s very clear by Zouch. de judicio 
7nter gentes, part. 2. ſe. 6, whoſe very words T have hereſet down, to prove 
not only this , but that the Kings of Scotland were abſoluti, and equal to, 
and independent from thoſe of England , being both pares &- abſoluts princi- 
pes , His words are , Erant boni rerun: Eſtimatores , qui aſperins cune illa 
atum affirmabant , eo quod fuerit Princips libera &- abſoluta , in quam ſolius 
Dei ſit Imperium , quod in majeſtatem peccare non poſſet, cui ſubdita non fuerit 
quod par in parem non habeat poteitatem , unde judiciun Imperatoris in Rober- 
tum Sicilie regem , irritum pronounciatum eſt , quia Imperio ejus non efſet ſub- 
ditus. Alii aliter cenſebant , illam ſcilicet , ſubditam eſſe af 10n originariam, 
tamen temporariam :, Quia duo abſoluti principes quoad authoritatem , in uno 
Regno eſſe non poſſunt ; parem in parem habere poteſtatem , quoties paris judicio 
fe ſubmiſerit , vel expreſſe-verbis, vel tacite contrahendo, vel delinquendo , intra 
paris ſcilicet juriſdiGronen, &- Papam ſententiam Imperatoris in x 2d Sicu- 
lam reſetdiſſe ,, quod fadlum in territorio Imperiali non fuerit , ſed Papali, De- 
nique wullum magnum extare exemplum', quod non aliquid ex iniquo habeat. 
And in the Proceſs againſt the Biſhop of Roſs , as it is related both by the 
Forreign Lawyers , and by Cambder, it clearly appears that he was pro- 
ceeded againſt , not as a Subject of England, but as a meer ſtranger , who 
not being ſubject ratioze originis , became ſubje& ratione delif3, as they al- 
leadged. And the Learned Author of the late jus maritimmm , pag. 451, ha- 
ving ſpoken of the Juriſdiction of England over Ireland , has theſe words, 
« But in Scotland it 1s otherwayes, for that is a Kingdom abſolute , and'not 
& hike Ireland , which is a Crown annexed by Conqueſt , but the other is 
« by Union : And though they be United under one Prince ad fidexs, yet 
« their Laws are diſtinct, fo as they had never been United 3 and re 
« the Execution of the judgementsin each other,muſt be done upon R 

& and that according to the Law of Nations. Nor need I anſwer the - 


ment brought from the procedure , againſt the Heroick Wallace and _ 
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for theſe inſtances ſhow rather an exccſtve reſentment upon preſent Hoſti- 
lities., then the Juſtice of thoſe , who againſt the Law of Nations ,. pro- 
ceeded to murther ſuch as were indeed priſoners of War, fighting for their 
own Natwe Kmg and Country : And even the Engliſh of that age , by en- 
tring into Truces, Ranſoming of Pniſoners , and doing all other things 
(which-are only allowable m a juſt War ) may convince all Mankind , that 
in this and the like Inſtances, they ſuccumb'd to the bitternelſs of their preſent 
Paſſion. 

I muft here allo crave Leave to aſſert , That though Vaſlals are not to 
be treated as Aliens, yet we find very frequently in Hiſtory , that whole 
Nations have been Naturalized ,- and have had all the Priviledges of Sub- 
jets communicated to them , without being Vaſlals or Subjects : And thus 
the Pelopide were naturalized Perſprans , by Artaxerxes King of the Perſ#ans, 
and allowed to enjoy all their Priviledges , in remuneration of the great 
Services done by them to the Perſrars , as Plutarch obſerves in the Lite of 
Pelopidas: And thus the Athenians communicated their Priviledges to the 
Rhodians ; and the Latins to the Romans , as Livins obferves lib. 25, And 
It is very clear, that the like was done by the Engliſh to us , by a Statute of 
St. Edward , which is yet extant in a Book called xp«w9wa publiſhed by 
William Lambert, anno 1568. And Ratified by the Conquerour , amongſt 
the good Laws of that Prince, as Hol/erſved oblerves. Amongſt others who 
are to be repured of the ſame Nation with the Ezgliſh, we find the Scots 
mentioned in the Statute 3 for which two Reaſons are given 1n it, quia 0n- 
nes ferme Scoti proceres ex Anglis conjuges caperunt , &* ipſt rurſus ex Scotis, ex 
ſic fati ſunt duo in carne una 5 That is to fay , Becauſe moſt of all the Scotifp 
Ny did take Wives of Engliſh Extraction , and the Emglih of 

cotifh. 

"The ſecond Reaſon added in that Statute is , quia ſimml & in unum contra 
Danos &- Nerwegos atrociſſime pugnaverunt. And it 1s very well known to 
ſuch as underſtand Hiſtory , that untill theſe late and unhappy Wars ,. oc-. 
caſioned by the Shires of Northumberland, Weſtmorland and Cumberland, the 
Scots affifted the Ereliſh in all their Wars 3 eſpecially ; as that Statute fayes, 
againſt the Dares and Norwegians, by whom they were called by thoſe. In- 
vaders, to fhare- in the Victory 3 but they refuſed the offer , and foughr 
near two hundred Years againſt theſe Uſurpers : In which Wars, they. are 
ſaid.to have loſt two Kings , with an hundred thouſand Men ;, all which 
the Scots might have prevecned , by ſuffering the Dazes to. pals peaceably. 
to England , through their-Territories. , And it is obſervable in the Hifto- 
ries of both Nations , that the Danes were never expulſed from England , 
till-they were firſt beat in Scotland. till at laſt they were forced to 
ſwear, that they ſhould never return into this Iſle 3 and in Return of which 
Aſſiſtance , we-got from Englaxd this Priviledge in the fame manner, that 
[Lewis the XII. efnmunicated to us a general Naturalization in Frafice, with 
all the Priviledges competent. to the Natives of that Kingdom, when we 
wereforced to aflociat with it , to ſecure our ſelves agamſt the invaſions 
of our. ok frignds. '£ 
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CHAP. IV. 
Fhe Debates betipixt the Kings of Pole, Swede; 
Denmark, &«c. and: other Princes, 


He King of Seder pretends to Precedencic from the other two; 
and Nolder: in his Treatiſe of Nohilitie, chap. 9. mum. 107. leaves the 
Precedencie betwixt Sweden and Denmark to be dubious : And 

though ſome prefer the Dare as a Member of the Empyre, therein 

in 4770 1542. Yet others think him, upon that account, the leſs preferable, 
becauſe he is thereby in a manner no free and Soveraign Prince 3 Peter 

King of Denmark having really become Vaſſal to Fredericus 1, Emperour, 

Otto, Fris, lib, 2.cap. 21. But Pontans relates thatthe Emperour dd up 

this account give him the right hand ,. and t þteferred him to Swe- 

den, I find alſo in the Council of Baſ/ ; that Raval/us Arch-bilhop of 

Upſale, did claim- Precedencie to his Maſter the Kin of Sweden from all 

the Chriſtian Princes ; he being the true Succeſipur of the Gothiſa Ki 

who exaGted Tribute eveti from the Emperours and Kings of France. 

Denmark, and Swede, claim the Precedencie . from the King of Pole , as 

an Eleftive and Limited Monarch : And in the Ceremonial of Rowe, Pole 

ts placed afterthe othertwo : And it is undenyable , that Sigiſmmnd King 
of Swed, being choſen King of Pole, he did in all his papers prefer always the 

Title of Sweder to that of Pole. - | | 

The King of Pole has debated for Precedency with the King of Portugal, 
in 4-70 1557. But at Rome, Pope Julius the ſecond, preferred Portugal; 

And yet the Debate was-renewedunder Charles the fifth , In whoſe Reign, 

both their Ambaſladours meeting in his Court at Church 5 and the Am- 

baſladour of Portugal having poſleſt the firſt Jen the other be ben 
| ors 


as. if he would have ſpoken in private wi ; at which the Fe 
roſe, whereupon the Polonian ran in to his ſeat, Hottomay de Legat. lib? ; 


21, | 4 ay 

Terk King of Huxgarie conteſts for Precedency with ;the King of. Poſe : 
But in the interview betwixt Maximilian the. Tour , Sigi/m d King 
of 2ole, Uladiſians Ling of angens , and. Lodowick of Boperria , 10 
ammo 1515, the King of Pole was preferred towalk on thi ErQUrS I1 
hand. But. this Controverfic being renewed at the. Counct]. f Trent, 
They, as all other Kings. were ordaned to take pay Not ac! to 
heir Dignaties, but according to. the date of the Production of their Cor 
miſhons in the Counc: | ne 2 
+1 The Kg of 


Empire, Bobemia thall þ < all 
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ing of Hngarie ought to preceed in all things not relating to the Em- 

= "Bur nA ot Is ” preceed in all thar ovdetes cheers, : 
are other Soveraigns who arc nat Crowned-heads , Such as Sa- 
w0y , Mavina, Florence, Ferata, Parma, Venice, who Debate alſo their 
reſpeQive Precedencies in this manner. * || 

he Duke of Savoy is by Pas the fifth , Declared to be the firſt Prince 
of Ttaly, And in the Chappels of France, Venice, ec. gets the firlt Sufffl , 

aq _— Cyprus pretends to beranked —_ the Crowned-heads : 
But it may be admir'd why the Duke of - S#voy takes. the Title of Royal 
Highneſs ; For, if he be King of Cyprus , he ought to have the Title 
of Maj 3 and if he be not King , a Highneſs is not due to him. 
And'the Duke of Marta did contend with him, though his Competition 
was not ſuſtained, vid. Cruſ. pag. 511. And though the Title of Eminencie 
was beſtowed upon the Dutcheſs of Mantva, by Ferdinandthe fecond 3 Yer 
that-was a Complement beſtowed by the Emperour , rather with reſpect 
to her Sex, and her Relation to the Imperial Family, then to the true Dig- 

ty due to her as Dutcheſs of Mantua, vid. Limneuns, Fur. pub. lib. 5, cap. 14. 

he Duke of Florence was ſtill preferred to the Duke of Ferarz , b 
Charles the fifth, And Port. lib. 4. Rep. Jurif. 267. confeſies, That Florence 
was acknowledged to befirſt, by the —_— by Rome, and by France: 
But yet Pas] the third conſidering that the Durchie of Florence was onely 
erected in 4770 1531. Whereas the Family of EF, were raiſed to be 
Dukes by Pez! the third, 1452. and were declared Dukes of Ferara by the 
Emperour, 1454, did therefore prefer Ferars to Florence, 
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CHAP. V. 
The P recedencies amongſt Common-V/ealths. 


T- cannot be denyed, but that Kings arid Crowned-heads have the 

- Precedency from Common-wealths ; though they contend that they 
'beirig the Freeſt of all men , are the Nobleſt 5 And being in Effet x 
Countrey of Kings,ought to be preferred to any one King : Eſpecially,fince 
their Government 1s elder then that of Kings, men having drawn themſelves 
into Societies, before they either ſubmitred to Kings who aſlum'd that Go- 
vernment by Force, of Etefted Kings , becauſe they could not agtee a- 


tmongft themſelves. | | 
& Th fe are ſome Cotaymon-wealths who chairh precedericy,' as having right 
| lonis : And thus Verice Claim'd the fame precedency with Crown'd- 
he Popetiom of Urbat the eight ; and Hrnocent the fifth, becatife 
they had right to the —_ of Corſica 5 But this was denyed; © 
be gr” REES rev me Moor Coronztion of 
3, 1373: but that King preferred Venice: And to extingy 
af Dd tw he Com rats of Ip, Fei wby gh 
1 ; i LS} ed \ ! , weal | | 
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Genoa and Szerna did alſo contend,, anne 1530. at the Coronation of 
Charles the fifth 3 but the Debate was, then decided : And yet Cruſ pag. $45. 
prefers Cenoz. | | | 
The States General contend with Venice, and all other Cottimbn-wealths, 
as being the more powerful, and being .a —_ mon-wealths. They 

—_ alſo to Precedeney from all the'Princesof the Empire, as being more 
ent then they , and being equal to Kings; Whereas theſe Princes 

are but SbjeRs, which is delicately Debated by: Befold: "de: Preced, cap. 2. 
But yet the preſent Emperour has preferred the Electors to all Ambaſla- 
dours of Common-wealths, by an expreſs Ordinance related in Cruſ. p. 543. 
And now Hol/ard, as having a kindneſs for the Empire, Treats the Am- 
baſladours of the EleQors, as thoſe ſent by Crowned-heads : And in xe- 
turn of that Kindneſs, the EleRors Treat ſuch as are fent from Holland, 
with the ſame Reſpe&t, Memor. Ambaſſad. pag. 523. { 

Of old the Duke of Savoy did preceed the Common-wealth of Verice : 
But Emarnel Philbert Duke of Savoy , during the Oppreſſion he lay under 
from Charles the fifth, put himſelf under the prote&ion af Venice , and be- 
came a Son of St. Mk. : And thereafter, as the Father behov'd to pre- 
ceed the Son, the Dukes of Savo \ m—_ to Venice: And as that Duke 

retends Right to the Crown of yprvs , by the Marriage of Arne of 
yprws, and the Donation of Charlot of Cyprus : So Venice pretends Rightto | 
the ſame Crown by the Donation of Catharine Cornara , Widow to James 
King of Caprys. The Difference is now thus ſettled , : That Venice ſhall 
Treat the Ambaſladours of Sawy , as they do theſe of Kings , with the - 
title of Excellencyi, And Savoy ſhall allow Verice the ency, Memor. 
Ambaſſad. pag. 347, = tia ela HR 
[azarin treated the Ambaſſadours of the Common-wealth of Ergland, 
as thoſe ſent from Kings, Mem. Ambaſſad. pag. 334-, Fs 

The Cantons of Swiſk were even of late a part-of the Empire : But by 
the Treaty betwixt the Empire and the King of Swed, 1648. they are de- 
clared Free States, Et is poſſeſſuone ſeu quaſs poſſeſſione libertatis, &- exempti- 
ons: ab Imperio. And now their Ambaſſadours or Envoys take place 
after the | uM , and States General. And albeit Nolden de Stat. Nobil. 


oxy omandinr Occaſion , they were not to be preferred to the Princes 
the 


Joe: 1 oe the title of Magrifiques Seignevrs.: And though their Deputies. 
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CHAP. VL 
Of the Precedemcy of the Eleffors and the Princes 
of the Empire, 


the Princes of the Empire ; the Eleftors are il jrefer- 
red : Which Eleforal Colledge ( (rhongh faid to be Fonnded by 
the Emperour -Otho the third ; and Pope Gregory the fifth , an»o 
997 . þ e—#roa i more able; that the (aid Conftirmion aroſe fom the 


which the Empyre was Sunk , after the Death 
OE edeh he the ——_ 


- Amongſt the EleQors, the Eceleſtaſticks are preferred to the Laicks, 
The Ecdlefiaſtick Ele&ors, Tr Arctsbllhopse of Mentz, Cullen, and 


Treves, whoſe Precedency amongſt themſelves was' firſt Determined by. 
Charles the fourth : So as that the Bifhop of Trezes was to fit juſt over 


agaireſt the Emperour 3 The Biſhop of Mente, was to take mall his 


A end in all German 2 Whereas the Arch-bi op of Culler, 
——_— - place inall bis own Dyocie, nd in Ja); and Frente, And 


the Eletion of the Emperour , the Biſhop of Metz was 


pe as Arch-chancellor of Germany : The Arch-biſho ) of Treats as Arch-* 


Chancellour of France : And the Arch-bifhop of Culler as Arch-chancel- 
Jour of A. > Which Order was confirmed by Frederick the 1. «#10 1158. 
ATI IIOR r EleQors are Ranked thus, by the Golden bull of Charles 
the fourth, 


- The Duke of Sexony carries the Sword-, immediately ir} all Proceffions 
before theEmperour : The Comnt-Palatin the Tmperial Ape , voy 


on the-Emperonrs Right hand : The Marqueſs-of Br endenburg the 
Scepter, on the Left hand 53 And the King of : wasto follow hint 


immediately. 'But' when they fit at -any Solemnity., by the fame Byll ,/ 


The of Bahemia (being a Crowned-head ) was to fi ſit firſt , upon the: 
Emperoues Right hand , after the King of the Romars, and the Arch-bi- 
ſhops of Merz, and Cullen © And upon'the Left, ofier the Eccleftaſtick 
BEteQtore, the Duke of Szx02y had the firft place, and the Marques. of Brar- 
denbirg the ſecond. But 'yer find Bertherws, and other Ger war Lawyers, 


6 _—_ arkd Saxony 
Dake OBbaria Gd Coinend with the Duke of Gexony;" In 


amet $51, 


daltied the Platte 2rid Bavarie p preceedone: another-alrernaely': Th 
fince t off Ge Fletor ' Paladin \hovir 

the Crown of Bohemia , the Duke of Bevaria was made the firft 
in 7 Bi lace, the Elector Paletin now the laſt of the Electors. 

ſo obſervable,That ifany 6 & Eleftors themſelves be preſent, they 


pm That at firſt Brandenburg Tad the Prece- 


Heir Debiifesontitnted by proteſtations for many years'3 
And with the EleQor Palatin , till the Emperour Lewis the fi Or- 
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are preferred to the 'Ambaſladours , and Repreſentatives of all the abſent 
EleQors 3 as was Derided in azno. 1654. Excepting onely the Ambaſla- 
dours of Axſtria, and the Ambaſſadours of Forreign Kings , were (till al- 
lowed to take place from all the Eleftors, except the King of Bohemia, in 
all the-Solemnities of the Empire.” But the Ambaſladours of Common- 
wealths having claimed the ſame precedency, . The Emperour Leopold has 
Decerned againſt them, in favours of the EleQtors, Cru. 1b. 4. cap. 4. 

The eldeſt Sons of the EleCtors preceed all the other Princes of the 
Empire. 


' The Arch-dukes of Aſtria have the firſt Seat next to the EleQors. 


 —— 


CHAP. VII. 
Of the Precedency of Church-men, 


[| Need not debate the Differencies that have fallen in amongſt the Pa- 


triarchs of Rome, Conſtantinople, Antioch, Alexandria , and Jeruſalem : 

Thoſe of Rome and "16 A Precedency, becauſe 
their See were the ſeats of the Roman aud Grecian Empires 3 Thoſe of Je- 
ruſalem claiming preference, becauſe the chief Prieſt-hood was once ſettled 
there 3 Thoſe of Antioch claiming precedency , becauſe Artioch was the 
firſt ſeat of Chriſtianity , as is clear by the 11. chapter of the As; And 
thoſe of Alexandria , pretending that they were equal to the Romar Pa- 
triarch, at leaſt, becauſe Alexandria was the chiet City of the Eaſt be- 
fore the building of Conſtantinople, and the Church thereof being by Exſeb. 
lib. 11. ſaid to be zyvpw avacir wag. vide, Salmaſ. de Primat. pap, cap. 12: 
Thus far did Precedency invade even Religion, and raiſe Emulation a- 
mongſt thoſe who pretended to be the greateſt Paterns of Humility. 

The Roman Patriarch was by Phocas the Emperour raiſed above all the 
reſt, in the year 606. ſince which time they have raiſed themſelves by 
ſeveral Degrees to the Papacy, -though it cannot be denyed but even be- 
fore that time, the Biſhops of Rowe had the firſt Seat in all Councils, 
as is clear by Juſtinians Novella. 131. cap. 2. And in the Council of Nice, 
Adrian Biſhop of Rome had Tr7ma%Jpe : But the 79549 Or the power 
of preceeding did ſtill belong to the Emperours, as hath been fully cleared 
by Cruſizz and others : And though it be pretended, that Conſtamtine the 
Great did from Chriſtian. Humility, prefer the Succeſſour of St. Peter as 
Viear of FES US AOL CE wo Ser” in the Canon 
Law, cap. Conſtantinus 14. Diſt. 96. the Emperour Conſtantin 1s rouge 
Ty A ieLjnn himſelf to have led the Popes Bridle , and in the Fa- 
mous Ceremonial of Roxe : Fol. 21. the Emperour is allowed no lygher 
place then the Popes Foot-(tool 5 Yet Frederick, the 1. Emperor 'did 
contentiouſly Debate this Precedency with Adriaz the fourth, fince which 
time it hath been variouſly acquieſced in by Popes and Emperours. 
And. though the Legats be Repreſentatives - e Popes , yet Thuan tells 


us, 
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us, ib. 98. That the Learned Briforivs Prefident of the Parliament of 
Paris , would not ſuffer the Popes Legat to preceed him. And at the Co- 
ronation of Charles the fifth , the Pops Legat was denyed the precedency 
from the Electors. | 

The Cardinals have Debated for Precedency with the Patriarchs, 
though by the Novella, 132. c. 2. Juſtimian places Patriarchs next to the Pope: 
And Panermit. in cap. antiqua X de privileg. &- excefſ. Prelat. prefers 
Patriarchs to the Cardinals 3 and now by the Conc of Sextus Dnintus, 
that Pope, hath raiſed the Cardinals to anequal Degree with Kings, and if 
Kings be preſent at Table, or other Solemnities with Cardinals, If there be 
but one King , he is to fit after the firſt Cardinal Biſhop , and if there be 
moe Kings, they fit mixtly with the Cardinals, firſt a Cardinal and then a 
King : But though this holds amongſt Popiſh Princes , yet the 'Authour 
of- rs aer AMbaſſadeurs does Obſerve, That Leiceſter, Grotins, and 
the other Ambaſladours of PRO TEST ANT Princes never yeelded 
Precedency to Cardinals , till Lockbart Ambaſladour for Crommwel yeelded 
it to Cardinal Mazarine ; Where he likewiſe obſerves, That though 
the Prince of Condie , yeelded the Precedency to Cardinal Rechliex, yet 
the Count of Sorfſor retuſed it; 


The Biſhops of Scotland preceed in this mauner. 


Arch-biſhops of 3 —————_ . 


: Roſe, © 
Biſhops of q Berks 
Dumblane, * 
Eatthneſs, + 
the I/tes, 


Arg yl, 
« Orknay. - 


I find by Letter in a»»o 1625. that beforeKing James going into Eng- 
land , the Marqueſſes of Scotland did take wy, Len the "Arch-biſhops; 
But now the Arch-biſbops take place from all Dukes and Marqueſſes , in 
imitation of England: And by a Letter in anxo 1626. renewed in anng 
1654. The Arch-biſhop of St. s is to take place from all Subjeds , 
Which is to be limited, as not to exclude the Kings Children , and Bro- 
thers as I conceive 3 And de fao the Arch-biſhops of St. Andrews ceds to 
the Chancellour, fince the Letter. 


' The 
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The Biſhops of Ergland Precced thus , 


Nerwic Biſhops of 4 St. Aſaph, 
Hop o'5 Fr ZH 
| Peerhorongh, ll a 
Carliſle, 1 Glceſter, 
| Worcefter, | Cheſter, 
\ eſter, | Bath and Wells. 
CHAP. VIIL 
General Obſervations concerning the Precedency 
of SubjeFs. 


Obllity is devided with Us, as in Exgland in Nobiles Majores &- 
Minores , the Greater and the Lefſer Nobility : Under the 
Greater are comprehended all fuch as are Lords of Parliament : 

nder the Leſſer are comprehended Knights and Gentlemen. And though 

all theſe be not Peers of Parliament , yet they are all Peers to one an- 

other ; And thus a Gentleman may be offered to a Dukes Daughter , 

whoſe Ward and Marriage falls to the King, as has been often ded, 

nor can that Match be refuſed upon the. account of Inequality : And it 
hath been found,that though Noblemen mult be jndged by their Peers,yet 

Landed Gentlemen may paſs upon their Afſſyſe ; and a Nobleman is 

oblicged to accept of a Challenge from a Gentleman as his Peer , where 

Duels are Lawful. Under the word Barron all Our Nobility are com- 

__ , as is clear by the 81, AG. Parl. 14. Ja. 2d. And the In- 

iption of the firſt Parliament of K. Ja. 5th. where the Parliament is faid 
to be holden per Regis & Regni tutorem una cum Prelatis Barronibus &- 
Commiſſariis. Albeit the Parliament of Rob. 1. was cums Epiſ- 

copis, Abbatibus , Prioribus , Comitibus , Barronibus , & aliss , 

which ſhews , that there were other _— infra Barrones, It may be 

Doubted , Whether the Younger Sowwof Dukes , Marqueſſes, &e. are to 

be Ranked inter Nobiles majores , ſince they fit not in Parliament; Or 

H 2. mer 


"x. 
<7 . 
- 
» Cat Pt 
v 
£ 1,5" M4 


J2 Of Precedency.) 


inter Nobiles Minores, fince they are dcfigned Lords , and take place 
from many of the Nobiles Majores. 4 iT | 

The Sons of the Kings of France were all Kings, and Soveraigns 1n the 
firſt two Races , Becaule, accordipg to the old (erman Cuſtom, the Few 
and Honours were devided equally amongſt the*'Sons: Asnow all the Sons 
of a Duke are Dukes there, &c. But thereafter all the other Children, 
except the Eldeſt , got onely place and Precedency according to their 
Offices or Dignities , until Philip de Valois Succeeded as* Prince of the 
Blood in a remot Degree 3 After which , the French thonght fit to give 
Precedency to thoſe; who might one day be their-King : -And fo all the 
Princes of the Blood got precedency from all Subjects. | 

With Us the Kings Children , Uncles , and Nephews , 'onely had pre- 
cedency from all Subjets 3 And in SCOTLAND no remater Degree 
preceed 4s Princes of the Blood , For the Families of Hapriltoun , Kin- 
ghorne, Fintrie, and others are Deſcended from Our Kings by 'lawtul Mar- 
riages, but had: no precedency upon that account, 

The firſt place-next to the King is due to the Prince of SCOTLAND 
amongſt 'Us, whois likewiſe Duke of Rotheſay 3 as the ſecond Son is 
Earle of Roſs , that being an Appanage inſeparable from him by A& of 
Parhament : But at preſent his Royal Highneſs 1s with Us Duke of Albany, 
as he is Duke of Torkin England EE EE MeL 

It has been doubted , Whether the,Kings Son , Incl: , Nephew , ec. 
have the Precedency from the Kings Officers in the aCtu2l cxercile of their 
Office , as at Coronations, Riding of Parliaments, in which 1t 1s the Con- 
fables priviledge to ride- upon the Kings Right hand; and the Mariſhals on 
his Let. in his return from the Parliament houſe : The Reaſon of which 
Difficulty is, becauſe theſe are Ads which follow the office and not Blood, 
and the, Nature of the Action requires that they ſhould be poſted , where 
they may be moſt ſerviceable. I,find likewiſe, that this hath been Debated in 
France, whereupon in anno 1576. Henry the third emitted an Ordinance 
in Fayours of the Princes of the Blood 3 And with Us, his Royal Highnefs 
the Duke of Torkat His Majeſties Coronation preceeded all the Officers. 

Amongſt the Princes of theBlood, the Laſt deſcended fromthe Royal Fa. 
nuly has Nil Precedency accordingly 3 But though this hoJd in theBranches, 
yet the Eldeſt of the ſame Branch will preceed all of that Branch, and thus 
the Prince Palatins Grand-Child would ſucceed. to the Crown before 
Prince Rypert his Brother, though Prince Kypert be ſeveral Degrees nearer. 

T find that of old all Church-men were Ranked together, and were firſt 
Ranked. before all Laicks : And thus the Parliament of King Robert the 
firſt , was habito Solemni traGatu cum Epiſcopis , Abbatibus, Prioribus, Comi- 
tibus ; and even before the Kings Sons, Brothers, or Nephews. Thus King 
Robert the firſt grants a Charter to the Abbacy of Aberbrothick , Confirming 
a Ratification madc to them be Landie , wherein the Witneſſes are , Re- 
werendis Waltero & Gilberto Epiſcopis , &c. Davide Duce de Rotheſay. 
Comite de Carrick, Cariſſimo noitro Filio primigenito , Roberto Duce de Al- 
bania Comite Fyffe & Fratre noſtro: And even the Abbots and Priors 
were Rankcd before them , and when any of them were Officers of State, 
they were nawed according to their Eccleſiaſtick preferments: Thus Ja- 
cobo Sandi Andrex Epiſcopo , Galvino Archiepiſcopo Glaſcuenſi Cancellario 
noſtro, And in the Seffion when it conſiſted of half Church-men, half 

& | | Laicks, 
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Laicks , the Church-men fat on the Chancellors Right hand , and Voted 
firſt : But it does not follow from theſe Inſtances, that therefore of old 
any Church-man did take place from the Kings Son , no more then that 
a Biſhop took then place of an Earl, becauſe be was named before them. 
The Archbiſhop of St. Andrews was by a ſpecial Letter in ammo 1626. 

and Renewed in Jamary, 1664. Declared to have the Preced from 
the Chancellor, and all His Majeſties Subje&ts: In time of Popery, he was 
Legatus natus , and both then and now he is totins Scotie Prizeas 5 But 
though by this Letter he is Ordained to take the place . of all Subjects, 

et I *hink it would not give him o_ from the Kings Sons, Uncles, and 

ephews, though they be likewiſe SubjeRts 3 ſince the word Subjedts muſt 
be here Interpret according to the Cuſtom of Nations ; by which theſe 
near Relations of Princes are preferred to all other Subjets. The 
Nobility of Scotland were either Declared fuch by Feudal Ereftions, their 
Lands being Ere&ed by the King in a Dutchy, Earldom, ec. which did 
of it ſelf make him a Duke or Earl, in whoſe Favours the Lands were ({o 
Ere&ted 3 Or elſe they got Patents of Honour , Declaring them. Dukes , 
Earles, ec. and this is a much later way , none being Nobilitated by Pa- 
tents amongſt Us before King James the firſt. NEL: 

The third way of Nobilitating with Us, is by Creation and Solemn In- 
veſtiture , the whole Form whereof will in all its Ceremonies be beſt 
known by the following Narration. 


The Form of the Cre ation of the Marqueſs of Ha- 
milton , and Marqueſs of Huntly ; tweſday 
tbe 17 of April, 1599. 


1 His Majeſties great Chamber in the Abbay of Holy-roed-houſe , where 
the like Ceremony was wont to be done , being richly hung with Ta- 
piſtry, five Stages or of Timber were Erected 3 One for His Ma- 
Jef on the Weſt-ſide, whereon His Majeities Chair of State was ſet under 
le of Honour ; One for the Duke; One for the Earles; One for the 
ts and one for the Knights : There was alfo before the Throne a Table 
covered with cloath of Gold, whereon was laid the Sword , ,and 
Crown , the Noblemen attending the Ceremony in their reſpective Scats 
in their Robes , and His Mejeſtze in His Rob-Royal , being placed in His 
Chair , The Queen ſitting by; The Lyon King of Arms, and Maſter of 
Ceremonies, With the Herau'ds and Purſivants 1n their Coats, and Trum- 
ts ſounding , brought in before His Majeſty theſe two Nublemen 5 vs. 
The Earles of Arran and Huntly, the firſt conveyed be the Duke of Len- 
ox, and Earl of Mar, the ſecond be the Chancellor, and Earl of Carthres. 
Thereafter the Lyon asked His Mejeiy, If His Majeſty would be pleaſed to 
e theſe Noblemen to further Honours : , His Meſs anſwered , 
es. - Then the Lyon; Maſter of Ceremonies, with Heraulds, Purfivants, and 
Trumpets, Conerts them into' the Green Council-chamber, where they 
were Deveſted of their Comital Robes, and Veſted in the habit of a Mar- 
queſs, And fo were again conveyed to His Mejeſties preſence thus, | 
I The 
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The Ordinary Macers that attend the Chancellor and Scflion making 


place : 
Maſter of Ceremonies. 
Trampets ſounding with the Noblemens Colours at their Trumpets, 
Purſroants in their Coats 3 
Heraulds in their Coats 3 

Four Gentlemen for each of the Perſons to*be Created, bearing their Ho- 
nours, viz, For my Lord Arran, Robert Hamilton of Goſlington , the Pe- 
non ; Alexander pheies of Fenton, the Banner ; Claud Hamilton of Shaw- 
field, the Marqueſs Crown 3 John Campbel of Ardkinlas, the Patent. For 
my Lord Hyunth, John Ogiloy of the os , the Penon ; John Crichton of 
Mlindraut the Banner 3 Mark Ker of Ormiſtour, the Crown 3 Alexander 
Gordon of Strathd»1, the Patent. 
| Lyon King of Arns. 

The two Earles conveyed be the forenamed Noblemen in their reſpe- 
tive Robes, and Crowns on their Heads : 

Coming before the King they made their Reverencez Then they were 
led up by the Maſter of Ceremonies ſome ſteps, and fitting down on 
their Knees on Velvet Cuſhions , the Lyor made an Harranguae, both to His 
Maje#ty and to them, Declaring to the Noblemen, That it pleaſed His Ma- 
jeſty to promote them to that Dignity , and that he deſired them to Fear 
G O D, and obey His Power : Then hetook their Oaths, that they ſhould 
obey G O D, his Majeſty, and mantain the Religion then profeſt. There- 
after the Lyon delivered to His Majes7z the Patents,and His Majesty redeli- 
vered them to the Lyor,who gavethemto the Noblemen,In token that they 
ſhould obey G O D and His Majei7ies Laws : Afterwards, the Lyon deli- 
vered His Majeſty the Marqueſles Coronets , His MajeiZyredelivered them to 
the Lzoz , The Lyon put the Crowns on their Heads, ſaying , John Mar- 

ueſs of Hamilton, Earl of Arran, Lord Even, &c,. George Marqueſs of 
Hiunth, Ear] of Exzie , Lord Gordon, and Badzenoch, &c. The lame was 
Proclaimed furth of the windows by the Heraulds and Parſivants , with 
ſound of Trumpet : Then were they conveyed to their Seats, and placed 
above the Earles, upon the Kings left Hand, Trumpets ſounding. 

The Lyon defired ] His Majeity to Honour the Gentlemen , who bare the- . 
Honours, with the Honour of Knight-hood, His Majei#y conſented : The 
Lyon cauſed them fit down on their Knees at the foot of all the Stage , 
and after he had made an Exhortation to them , and received all their 
Oaths, they holding up their Hands, and promiſing to obey all the In- 
juntions, The Lyoz preſented the Sword to His Majeſty, who ſtroke each 
of them therewith on the Right ſhoulder, and Sir offered 
the Spur, the Lyor firſt proclaiming their Styls, and after the Heranl/ds and 
Purſer at the windows with ſound of Trumpet. | 

find this Difference in the Creationof many Earles from what is here ſet 
down , That the four Gentlemen - bear the Honours thus , The firſt, 
the Penon; the ſecond , the Standart; the third, Sword and Belt 3 the 
fourth, the Crown; and laſtly, the Lyon bear the Patent im a Velvet bag : 
And that the Lyor offered firſt to His Majeſty the Sword and Belt , and re- 
cewving it back, put it on the Perſon Nobllitat. 

As alſo when the King was not. preſent , and after His going to England, 
The Ceremony was performed be His Majeſties High Commiſſioner, if there 

_ was 
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was one at the time 3 Or otherwiſe g Writ was direft'to the'Lord Chancel- 
lor appointing him Commiſhoher for” that ' Creatzan;z3 And then the firſt 
thing that was done after the perſon to, be Created-was' brought in , the 
Lzor gave the Patent to the Commiſſioner , who gave 3t-t6 the Regiſter, 
or Clerk of Council tobe read. AndI Oblerverisin all Our old Crea- 
tions, that it the perſon to be Dignified was a Lord formerly, he-wascon- 
veyed in be two Lords ,and the Ceremony. of the new Creation being over, 
was conveyed to his placeby two of that degree to which hewas advanced. 

The Emgliſh Nobility are ſometimes'Created by: being called in a Write 
to Parliament, under the Deſignations of Earles , Viſcounts, &c. Which 
way is unknown to Us in Scotlavud, though the King may introduce it at 
His pleaſure, £2 huge 


The Precedency amongit Subje@s is thus Eſtabliſhed in both Kingdoms, 


Dukes of the Blood Royal, 

Other Dukes according t6 their Creation, 
The Eldeſt Sons of Dukes of the Blood Royal, 
Marqueſles according to their Creation, 
Dukes Eldeſt Sons, . + 1 
Earles according to their Creation; 
Marqueſles Eldeſt Sons, 

Dukes Younger Sons, © 244 
Viſcounts according to their Creation, 
Earles Eldeſt Sons; ” 
Marqueſles Younger Sons , . 

Barrons whom We call Lords, 

Viſcounts Eldeſt Sons, 

Earles Younger Sons, 

Barrons Eldeſt Sons; 

Barronets, 

Viſcounts Younger Sons. 


But the Officers in England are by A& of Parliament, Hetry the 8. thus Ranked: 
Lord Chancellour, 
Lord Theſaurer, 9th 1 


The Lord Preſident of the Privy Council, 
The Lord Privy Seal. : OE res hl ns 
Theſe four being of the Degree of a Barron, or above , ſhall fit in 
Parliament and all Aſſemblies of Council , above Dukes: not being of the 
Blood Royal. | | 
The Lord Great Chamberlain, - 
The Lord High Conſtable of Erglard, 
The Earl Mariſhal of England, 
The Lord Admixal of England, +: + | 
The Lord Great Maſter or Steward of the Houſe, 
FE ago + Chamberlain of the — -— a 
ix, the Kings principle Secretary , _— ing 
to their preſent State; So that EF they | mm—_ they ke phice above 
Barrons3. If Earles, above all Earles 3 I. above all Dukes, _ 
2 y 
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By a Decree and Eſtabliſhment under the' Great Seal of England 1% Ja- 
cobi, the following perſons are thus Ranked ,' | 

Knights of:the Garter, : 

Knights of the Privy Council, - 

The Maſter of the Wards and Liveries, 

The Lord Chancellor, and Under-Theſaurer of the Exchequer, 

The Chancellor of the Dutchy, 

The Chief Juſtice of the Kings Bench, 
The Maſter of the Rolls, 
The Chict Juſtice of the common Pleas, 
| The Chief Barron of the Exchequer, 

Theother Judges and Barronsof the degree of the Coif, 

The Younger Sons of Viſcounts, 

The Younger Sons of Barrons, 

The Barronets. 


The Precedency among(t-Our Nobliliny differs nothing from what is 
here ſet down , England and We agreeing in all points ſince the Union of 
the two Kingdoms; And eſpecially fince the Coronation ot King Charles the 
firſt, at which time , he Declared he would have it ſo : But to prevent 
Differences berwixt the Nobility of both Kingdoms, It was Ordered, That 
all thoſe of the ſame Degreein Frg/and, ſhould in Ezgland take place from 
all thoſe of the ſame Degree in Scotland 5 And all thoſe of the ſame De- 

ree in Scotland, ſhould in Scoflard take place of the Engliſh: That is to 
oy, All the Engliſh Dukes ſhould take place in Ergland of all the Scots 
Dukes ; And all the Scottiſh Dukes in Scotlayud , ſhould take place of all 
the Ergliſh Dukes , which was -very Juſt and Suetable to the Laws of 
Nations. 

But as to the Ranking of Our Officers, We Differ much from Ergland : 
For clearing whereof, it is fit to know , That with Us there were Officers 
of the Crown, and Officers of State : The Officers of the Crown were all 
Deſigned of Scotland , as Conſtabularins Scotig, &c. Tn King Malcom the 
I. his Parliament The Offices then Extant were, The Chancellour, the 
Juſtice General, the Chamberlain , the Steward , the Conſtable, and Ma- 
Tiſhal 5 and they are thus Ranked and have their Reſpe&ive Fees. But 
by the AF 31. Parl. 11. Ja.6. The Offices of the Crown are Declared to 
be, The Theſaurer, Secretar, the Colle&or , ( which Office is now joyned 
with the Theſaurers) the Juſtice General, Juſtice Clerk, Advocat, Maſter 
of Requeſts, Clerk of Regiſter : And though theſe be called Officers of 
ty Crown there ,. I conceive they Differ not from the Officers of State; 

nd theſe words Officers of the Crown,and Officers of State are now Equi- 

lent Terms, fo far that all the Officers of State are Officers of the Crown 
y this Act : But the High Chamberlain, Conſtable, Admiral , and Ma- 
riſhal, are Othcers of the Crown , but are not Officers of State 3 The ſpe- 
ciality of Officers of State being , That in all A&s or Meetings which 
concern the State,. they fit as Members by Vertue of their office, as in Par- 
liaments, Conventions, Ec. where the Chamberlain and Admiral come 
not as ſuch, nor the, Conſtable and Mariſhal if they were not Earles. 
'' The Officers of State have oft contended for Precedency amongſt them- 
ſelves: And therefore King James did in Privy Council, upon the 17. of 
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wwe, 1617. Declare, That in that and'all other Parliaments, none ſhould 

t as Officers of State, fave eight , and though there ſhould be moe of the 
ſaids Officers by Deputation, Diviſion , or otherwiſe ; Yet eight onely 
ſhould fit , whych eight he did thus Rank by A& of Council; ſaurer, 
Privy-Seal, Secretary, Regiſter, Advocat , Juſtice Clerk, Theſaurer-de- 

ut, Mr. of Requeſts: And yet His Majeſty having appointed Sir Archi- 
eld Atchiſon tobe ſecond Secretary, and he having contended that his place 
was tobe next the principal Secretary 3 This wasOppolſed by the Regiſter 
and Advocat ,.. founding themſelves upon the ſaid Att. of Counct: It was 
anſwered thereto, That His cMajeſty might , notwithſtanding of the (aid 
A&, have as many Secretaries as he pleaſed, and by that His I was 
only Limited to eight Officers of State in Parliament;But that not withſtand- 
ing thereof , he might make uſe of any eight he pleaſed ; and accordingly 
he had made uſc of the Chancellor, Collector, _ Comptroller, as Officers 
of State in ſeveral Parliaments , notwithſtanding that they are none of the 
cight Officers mentioned in this Alt; Likeas K. Ja. had appointed the Lord 
Ciloncetior being a Nobleman,toſtt amongſt the Noblemen, and not asChan- 


cellor, oran Officer of State : The Council did remit this Debate to the King. 


I find that upon the 20. of February, 1623. the whole matter of Pre- 
cedency among(t His Majeſties Othcers and Counſellors is thus Stated : 
The Lord Chancellor, 
The Lord Theſaurer, | 
The Arch-biſhop of St. Andrews 
- The Arch-biſhop of Glaſgow, I 
The Earles and Viſcountsaccording to their Ranks, 
Biſhops according to their Ranks, | 
Lord Privy Seal, 
Lord Secretary, 
Lord Regiſter, 
Lord Advocat , 
Lord Juſtice Clerk, 
Lord Thefaurer-deput, 
The Lords of the Seſſion according to their Admiſhon, 
Barrons and Gentlemen, being Counſellors, according 
to their Admiſhon. 

.It is obſervable from this AR, that Lordsof the Seffion have Precedency 
from Privy Councellors in Scotland, otherwiſe any Counſellor of an elder 
Admiſſion would be preferred tothem 3 And yet m England, Privy Coun- 
cellors are preferred to all the Judges, and even to the chief Juſtices : And 
with Us I find no Privy Councellor take place as fuch , from any perſon 
whatſoever, which ſeems very ſtrange 3 For fince the Judicatur it (elf is 
places before the Seſfion , and that its Preſident hath Precedency from the 
Prefident of the Seſſion , that therefore jts- Judges ought to preceed the 
Judges of .the Seſſion. - 249 Thongh the Lords: of Seffion are Lords of 
Council and Seflion, yet there being Secret Councellors , gives them a 
greater .nearneſs , .. and Argues a greater Truſt + + And in all mat- 
ters of Precedency , theſe .are the Chief Topicks for . Precedency. 
3% In Law Counſellours are called by the Emperour ,;. Pars 
Corgoris noitri |. quiſquis C, ad L. Jul. Majei#, And (6 to aflault them was 
Treaſon , and is with Us. 4% Ih —_ O_o 
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bers Magni Concilii, and the Senators of the Parliament of Paris, is De- 
bated by Boerius, and he prefers the Counſellours; And in Swede they 
have place from all the Nobility. 5% The Lords of Privy Council have 
more ſupereminent power , then the Lords of Sellion : For they can 
ſtop the Precedor of _—_— , they can Adjourn the Scſſion, they can 
grant Precognitions, erat puniſhments, &c. Notwithſtanding of all 
which, ſuch Reſpect has Our Kings to the Lords of Seſſion, who Diltribute 
Juſtice Equally to the People , that they ſtill preferred them to all the 
Subjects; except the Lords of Parliament, and their eldeſt Sons. | 

It has beencontended by the Younger Sons of Noblemen-, That t 
ought to have Precedency from the Lords of Seſſion ; Becauſe, ſayes the 
ſecond Son ofan Earl, I have Precedency from the Eldeſt Son of a- Lord, 
and yet he has place from the Lords of Seſſion , and it is a certain Rule in 
Precedency, That if I preceed you ; I muſt preceed him who preceeds 
you : And if an Earles ſecond Son, and a Lords eldeſt Son, and a Lord of 
Seſſion did meet together , the Earles ſecond Son could not preceed the 
Lords eldeſt.Son , except he preceeded alſo the Lord of Seſſion. To which 
nothing can be anſwered , fave that the eldeſt Sons of Peers, being pre- 
ſumprive Peers, and ſuch as will be Peers, It is fit that the Lords of Seſſion, 
who have but a Temporary Precedency, ſhould not preceed them. | 

But I find that thoughin Ergl/and, the younger Sons of the preceeding 
Rank, take till the place from the eldeſt Son of the riext mediat , as the 
younger ſons of Dukes, from the eldeſt ſons of Earles, and the younger 
Sons of Marqueſles from the elder Sons of Viſcounts : And that all the 
Chain of Precedenicy is founded upon this Gradation , and that it ſeems 
that Nature has led men to this Eſtabliſhment 3 Yet the eldeſt Sons of Our 
Lords ( Lord Barons ) refuſe to Cede to the ſecond ſons of Earls, and it 
was ſo of old with Us, and that which may be given as a Reaſon for this, 
5, that it is unreaſonable, That they who are to be Peers, and to have a 
conſtant Title , ſhould Cede to ſuch as have but a Temporary Honour; 
But if this Reaſon were ſufficient , the younger Sons of Dukes thould not 
preceed the eldeſt Sons of Lord Barons. 7 

With Us the eldeſt Sons of Lord Barons are Defign'd Maſters , as the 
Maſter of Roſe, &c. And of old the Uncles of Lords,after the Death of their 
elder Brother, though he left a Son, were called Maſters, till the Nephew 
had a Son: For which I know no other Reaſon but that , becauſe they 
wanted a Tittle, they took this : For their Father being Lord, there was 

no Degree below to take, as the elder Sons of Earles took that of Lord. 
 And[ believe, that thus the word Maſter was given in England to-meaner 
People, when their name was not known ; For though the word Dominws 
was refuſed by Augſins,as importing Slavery, which the Romans could not 
bear, rather then from a ſecret Impulle, as St. Auguſtin ſayes, In reſpe&t Our 
SAVIOUR was then Born, who was tne True Maſter , fince Sxetoz 
tells, That Tiberius alſo refuſed this Tule 3 yet in Complement even then 
ſuch as were not known , were called Domini: Obuios (ayes Seneca ) ſt 
nomen non ſuccurrit , Dominos ſalutamus , and thereafter with the Romarx 
Slavery this Title grew from being a Complement, to be a Duty : And 
thus the Grecian Emperour was calied *ve-5, and the eldeſt ſon 4wwworne; and 
from this Title of Maſter , came Meſhip among(t Uf:, which was given to 
all ſuch as had not a ſpecial Title, as Lord; Sir, &c. | 
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By Ad of Parliament hkewayes, 14. May 1661. The Lord Preſident of 
the Seſſion is Declared to have Precedency from the Regiſter, Advocat, and 
Fheſaurer-deput ; And the Regiſter and Advocat , are Ordained by the 
ſame At to have Precedency from the Theſaurer-deput : . But the Theſau- 
rer-deput —_— that he is in effe& Theſayrer in the. Theſaurers ab- 
ſence, and not the Theſaurer-deput , and that the foxeſaid At of Parlia- 
ment was in abſence, he now pretends Precedency from both the Regi» 
ſter and Advocat.  _. he 
To the end the ſeveral Offices may be the better underſtood, It is fit to 
know that the Chancellor is in effec the firſt Officer in the: Nation , and 
rs by his Office ., and by a particular Statute , Preſident in all Courts , 
AQ 1. Parliament r. Charles the ſecond , which A& of Parliament was 
made to declare that he was Preſedent of the Exchequer , as. well as of o- 
ther Courts, this having been pretended to by the Theſaurer : He hath his 
ritle not from the power of Cancelling, as the old Gloſs ſayes, That Car- 
cellarins eſt qu habet Officium ſcripta reſpon ſaque Principis inſpicere, &- male 
ſeripta Cancellare 5 For it is not imaginable that he would take his title 
from what he deſtroys , and not from what he does .: . But from the Can- 
celli and Barres , within which the Judges did fit incloſed,, «79 797 xynuites 
as is clear by Caſſioder lib. 11. Epiſt. 1. Thoſe Cancellarii of old were in 
effe& the Clerks , and the Chancellour is ſo called .now, Becauſe, he figns 
all the publick Papers, and Appends the Seal ,.. ]deo quod ad enum univerſe 
public referrentur conſcriptiones, ipſeque eas annulo Regis ſpve , Sigillo firmaret, 
Simag; hb. 1. calls him Qzeſtor Legum, Conditor Regalis , Confihi , Particeps, 
Juſftitis Arbiter : Which names I conceive are given to him , - becauſe 
ovel. 114. Divine juſſiones debent habere ſubſcriptionem glorioſiſſimi Queſtoris, 
and many of the Nozels are ſigned 2neitor Legum. . F 

T find that in the Laws of King Malcolm Keanmore , the Chancellour is 
placed before all the Officers, and ſometimes many of the conſiderable 
Earles are placed betwixt him and the reſt of the Officers. Thus King 
Alexander grantes a Charter, Teſtibus Willielmo de Boſco Cancel/ario meo, 
Malcolmo Comite de Fyffe, Alano Seneſcalls Scotiz, Ec. 

- Some think that there is a Difference betwixt Cancellario meo , whom 
they make Director of the Chancery , and Cancellario Regni, whom they 
make High Chancellour : And others make a Difference betwixt Cancella- 
rium Regni & Cancellarium Regis, as Spotſwood 111 his Hiſtsry obſerves. But I 
find that the High Chancellour is called Cancellarivs mexs, as 1n the foreſaid 
charter, and ſometimes Cancellarins ſimply , and ,ſometimes Cancellarins 
Noſter, and ſometimes Regyi, and ſometimes Cancellarizs Scetie; And the 
fame Willielmus de Boſco, is in the Chartularies of Aberbrothick, and Calco, or 
Kelſs, named under all theſe Deſignations. | | 

I find the Dire&or of, the Chancery , was onely a ſervant to the 
Chanccllour af old : . For in King Malcolm time, amongſt the Fees.to be 
payed to the Chancellours Clerks, there is a' Fee to be payed to his Clerks 
for the Breeves , which Breeves belong to the DireQor of the Chancery 3 
And therefore Skeez does juſtly Obſerve, hinc liquet Officiam Diredoris Cane 
cellarie apud majores noſtros ad Cancellarium pertinuiſſe, and which is very 
clear by the Statutes of King Rob. 3. cap. 1. verſ. 3. 

I find that in theſe Laws, J»ſticiarins, that is to ſay, The, Juſtice General 
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Juſtitiaries, on upon the Soxth-fide of Forth , who was called Juſticiarius 
Lothanie, and in old Charters Judex Lanudonie : And the other on the 
North-ſide of Forth. The Juſtice General is now neither Officer of the 
Crown,nor Officer of State But yet he thinks he ought to have Pre- 
cedency from the Preſident of the Seſſion , the Juſtice Court being older 
than the Seſſion 3 And being Preſident of a ſfupream Court, he is to pre- 
ceed any Inferiour Member of any other Supream Court : And the King 
by Declaring that he advanced the Regiſter , when he made him. Juſtice 
General.has clearly fignified,that the Juſtice General ought to preceed the 
Regiſter : This place likewiſe has been generally poſletJed by Noblewen, 
and is the ſame with Us,that the Chief Juſtice of the Kings Bench is in Eng- 
land : And this Juriſdiction was amongſt others "ollelied at Rome , by 
the Prefedus Pretorio , who was their chief Magjſtrat. | 

The Juſtice Clerk by the foreſaid Statutes of King Malcolm: , appears to 
have been but his Clerk:3 And though by the forefaid Act of the 11. Par- 
hament K. Ja. 6. The Juſtice Clerk be named before the Regiſter and, 
Advocat, yet that is onely ob comtinentiam cauſe, becauſe they are ſet down, 
The Juſtice, Juſtice Clerk , and their Deputs. It is Obſervable by that 
AR, that the Juſtice General is put after « & Theſaurer and Sectetary, and 
there the Juſtice Clerk is not made his Officer, as in the Laws of King Mal- 
colm Keanmore. TI find that Alanus, Juſticiarinus Scotie , Deſigns himſelf 
Hoſtiarins &+ Juſticiarius Scotig , which ſhews that Hoſtiarins was a .prefe- 
rable Office : and this I take to be Commander of the Kings Hoaſt ; For 
Oſtiarins is not written with an H, and is a meaner Office then Juſtice Ge- 
neral : This Charter is granted in amo 1253. tothe Abbacy of Aberbrothzch, 
and though others thay miſtake the Ranking of a mans Titles,yet the Bearer 
will ly Rank his own Deſignations. 

The third Officer named in thoſe Laws is the High Chamberlain , Came- 
rarius Domini Regis : And I find him in all theold Writes placed as Witnels, 
before all the other Officers, next to the Chancellour. There was Magnus 
Camerarius , who was chief Judge over all the Burrgwes ; And there were 
other under Chamberlains, who are oftentimes Deſigned Camerarii, with- 
out the adjeCtion of magrus; And I find in a Charter granted be K. David, 
in a0 1495. the witneſſes are, Alexandro Domino Huyme, magno Camera- 
rio noſtro, Fohanne Domino Drumond Juſticiario noitro , Ricardo Myrehead 
Secretario noſtro, &*+ Walters Drumond noſtrorum Rotulorum, & Regiſtri, ac 
a Conſiliis. 

Te 4 Obſervable, that the Officers were oft-times named according to the 
quality of the Bearers, and not according to the precedency of the Offices ; 
But in the former Charter, Dominus de Huyme, and Dominus de Drumond, 
being of the ſame quality, the Chamberlain is put before the Juſtice Gene- 
ral. This Office of Chamberlanry was poſleſled Heritably of late by the 
Dukes of Lennox, and the Badge was a Golden Key, 

This Office is the fame with Prapofins Sacri Cubiculi, mentioned by Ju- 
ſtiniar, and equall'd by him to the Prefeus Pretorio, and placed inter il- 
aft; Palatinos , or Counts of the Palace, And is now in France called 

and Chambrier, and was conſtantly poſſeſſed by the Family of Burbor. 

'F find the Magus Camerarins placed before the Theſaurer in a Contir- 
mation, 4#0 1520. to the Abbacy of Aberbrathick, | | 

Sens Dhwrin Regis ,- is next in thelp Lays , thayig to fay, T 
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Of. Precedency. 41 
High Steward, of Scotland, and Allanys Seneſealius Scotie, is very Famous 
in all the old Charters, ard he is ftifl placed before the Conſtable and Mari- 
{hal : Andit appears, that the High Steward, and the Steward of the Kings 
Houſe were the Fre, for thole Laws mention only the Steward of the Kings 
Houle ; but now the Prince is Seneſcallas natus Scotie : Under him are 
there placed the Panetarizs, who commands over all the Bakers, and Butte- 
larins, who commands over all the Keepersof Taverns, &c. © | 

I find the Lord Souls was Buttclarixs Scotie, in the Letter before ſet down, 
Direed from the Nobility of Scottard tothe Pope, in the Reign of King 
Robert the Bruce ; And I have feen a Charter, wherein Jol and Thomas 
Maurrayes, ſens to the Governour of Scotlayd Sir Andrew Mirray, were de- 
figned Panetarii Scotie, upon the Forfeiture of John Cunring Earl of Mon- 
tenth, in anno,1348. which Earl'of Monteith was tormerly Paretarius. 

Next to theſe arc named in the forcfaid Laws, the Conſtable and Vari- 
(chal : But now the Conſtable and Mariſchal take not place as Officers of 
the Crown, but according to their creation as t arls; The Reaſon whereof 
I conceive to be, becauſe of old, Offices did not prefer thoſe who polleſled 
thew, but they took place according to their Creation 5 whercas now the 
Privy-Seal precedes all Dukes, and the Secretary takes place before all of his, 
own Rank : But the Conſtable and Mariſchal, being now the onely two 
Officers of the Crown that are Heretable in Scotland, continue to pollels as 
they did. formerly .- But in Frante, England, and all other places, the Con- 
ſtable and Mariſchal take place as Officers of the Crown ; and it ſeems yery 
ſtrange, that theſe who Ride upon the Kings right and left Hand, when he 
returns from His Parliaments, and who guard the Parliament it felf, and 
the Honours, ſhould have no Precedency by their Offices 3 And yet Ican-, 
not deny, but that of old, other Earls were placed before them, for in the 
former Charter granted by King Alexander, Malcolm Earl of Fife is plaged 
before them. be» 1 lf | 

"And I conceive their Precedency has not riſen of late to the ſame pro- 
portion with others 3 Becauſt of fare Our \rmies have been commanded by 
other Officers, and ſq there was little uſe tor the Conſtable and Mariſchal. 

The Conſtable with Us intheſt NortLern-Nations, is the ſame Office that 
the Comes Staluli was under the; Roman Empire, which may be confirmed 
by twoclear Teſtimonics of great Antiquity, one is of Aimor. lib. 3. cap. 7. 
L ard. gefilis Regalium prepoſitas equorunt, quem vulgo Comes Stabuli wocant ; 
The other is from Rhegino, lib.'2, Annailmm Burchardunz Comitem Stabuli 
ſeri (quem corrupte” Conſtabuluns  appellabis' ) cum claſſe miſit in Corſican : 
Though the Leatned Cujac. does believe that this Title comes from the 
word zecreforas, Which (ignifies, a company of Men of War, ad 1.” nic. de 
Comit. & Tribun. Scolar, And there areſome who derive it from the word 
Koning, which ſignifies a King 5 and Staple, which ſignifies a Hold, be- 
cauſe ſome Conſtables were Commanders of the Kings Houſes : But I find 
that the High Conſtable did command the Kings Armies, but was expreſly 
debarred from commanding either His Houſes or Garrifons; *as L'oiſeax well 
obſerves, lib.4.,, cap. 2. Becauſe, fays he, It was a grear power that'one 
man ſhould command both the _ and'the Garriſons + , The Badge of 
his Office was, and is a naked Sword, which in the Rowan Etnpite was 
Badge of the gy Pg Pretorio ; and Trajaz giving the naked Sword 
to Swro Licinias, who was his +. rg Pretorio, gave it with theſe "ork 
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4z Of Precedency. 
Pro me 6 mereor in me ; Which words were thereafter put by Buchazaxz, 
with a'naked Sword upon the Money,Coined during the Minority of King 
James the fixth. The Conſtable with Us, was by the Laws of Ring Afat- 
colm Cap.6. Judge to all Crimes committed within twelve Miles to the Kings 
Houſe or Habitation 3 Though Skeer obſerves, that the beſt Manuſcripts 
bear only two Leagues : But now his Juriſdiction is only exerciſed either 
as to Crimes or otherwiſe, during the time of Parliament, which ſonte ex- 
tend likewiſe to all general Conventions. Hh 
The Mariſchal is a German word. and Office originally, as the Learned 
Tillet proves tully, 4 Marker of Camps, and the Ax which he bears as the 
Badge of his Office, was that Inſtrument wherewith he did break the Ground, 
though now this part of his Office is delegatcd to the Mariſchal du Camp. 
The Mariſchal commanded the Horſe as Til proves, whereas the Conſtable 
cominanded both - But yet our Learned Craig calls the Conſtable onely 
Prefedus Equitum ; And yet as Tillet obſerves, the Mariſchal was not under 
the Conſtable, clſc hc could not be an Officer of the Crown - For it is eſ- 
ſeatial to all Officers of the Crown, and Officers of State , to depend upon 
none but the King. - Of old I hnd the Orders in Miluary caſes run, to Our 
Conſtable and Mariſchal. | 
" The Office of Mariſchal has never been gut of the Family of Keith : But 
the Earls of 4thol and ſcvcral others have been Conſtables of Scotland ;, And 
thercfore it is that the Earl Mari{ehal hath, no other Title 3. But the High 
Conſtable deligns himſclt Earl of Errol. | 
We had ng Kaight Merifeal in Scotland till Kin Charles the Firſts Coro- 
rtion, in anno 1633. at winch time it was Erxected by a Letter to the Privy 
Cotincil 3 by ls Office he 1s to take place immediately after the younger 
Sons of Lords. | | Re 
The Thcfaurer is not mentioned amongſt theſe Officers of the Crown 
under King Malcolm Keanmore, and of old it has been.thought but an Of- 
fice of the Kings Houle 3 For in a Confirmation granted to the Abbacy of 
Abatbre:ilick, In 4140 I529s by King James the fifth, after Reverendiſ/imis 
Epiſcopis, and dileJis conſargnineis, arc enumerate as Witnelles, dile&tzs Fa- 
miliaribus noitris Roberto Barton,noſtro T heſarario & Computorum noitrorum 
Rotulaicre ; Nor de 1 find a Theſaurcy deſigned as Witneſs in any of thc 
Kings Chartcis till then, though ſome foolifly think that Paretarixs was 
Thelaurcr. And though the word Familiar Connjellour be now given to all 
Ofticers of State, who are not Earls, becauſe they cannot be called Conſens; 
Yet of old it was only given to. thoſe of the Kings own Family, and was 
derived a Familia, though now Faruliar 1s thought to be the ſame with 
Intimatc, | | | 
Till of late, Thefaurer, Comptroller, and Collector of the Augmenta- 
08s; Were three different Ofbees, but now they are all joyned 1n one : 
Comptroller is in the old Regylters called Rotulator. 
, The Theſaurer takes now place, as ſecond Officer of State, next to the 
Chancellor ; Next to the Theſaurer is the Preſident of the Privy-Council ; 
Aſter bjw the Privy-Seal 3 but;the Secerary is only firſt of his own Rank, 
hoy Op the firſt Duke, a: cit oy Sh p Cal 
, Of old the Secretary was a very Honourable Imployment z, For as Ca{/16- 
ah 1. 99137..4, well obſerves, Honor hie datyr ary, < vv ad Imperiale 
Seepetim, tales conſtat elegi, in quabus reprehenſionis vitium aon poteſt _ 
art 
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But yet 1 find the Secretary onely named in the former Confirmation 
inter Familiares : Of old I find he was Stiled, Clericus Regis, though ſome 
Interpret this Cleric#s Regis, to be either Clerk-Regiſter, or the Kings Con- 
fellor, and Clerk to His Cloſet, and ſome that he was Almoner.” 

We have no Maſter of Requelts now, that charge being ſwallowed up by 
the Secretaries Office 3 Their Office with Us was, as at Rome, To repreſent 
tothe King the complaints of the, People, Referendarii ſays Caſſwdor, ki, 6. 
dolores ahienos aſſernnt, conquerentium vota ſatiant, &- per eos Judices corrignutar. 

I find that Advocatus Fiſci, now Our Kings Advocat, or Atturney-Gene- 
ral, was dignified with the Title of Comes, which is now Earl, /, jubeztiy, 5. 
de Adwuoc. diver. jud. and with the Titles of Clariſſimus & Spettabiles, which 
was only beſtowed on the chicf Nobility, 1.4. &* 6. eod. tit. and from this 
ſcems to have flowed Our calling them Lord Advocat 3 And the French 
calling them Meſjare, which Title only the Chancellor and Advocat there 

t : Upon this Officer, Kome in the Reign of Claudius the Emperour, be- 
Nowed {o much Honour, that he-faid, 7 antume Honoris & Anthoritatis con- 
ceſſiſſe procuratori Czlaris, ut eu ſuis Legibus adequaverit, Lolweritque ut quod 
ipſe ſtatuiſſet perinde ratum efſet, ac ſs ab ipſo foret conſtjtutum : And of old they 
were {till of the Order of Knights ; for Tacitzs in the life of Agricola, ſays, 
wlrumque aUKm procuratorent #laris habuit que equeitris Nobilitas eft. The 
Kings Advocat is with Us, as1n France, Conſiliarivs Nats, that is to lay, 
is by vertue of his Office a Privy Counſellor, m a more peculiar way than 
the reſt - For I find by the Records of Councilja Queen Aaries time, that 
the Regiſter and Juſtice-Clerk are expreſly mentioned in the Commiſſion 
of Council, but the Advocat is in all the Sederunts, though he be not 
named in the Commiſion. And though with Us it was not allowed to 
the Kings Advocat, till Sir Thomas Hope's time, that he ſhould be preſent at 
the Lords adviſing of Cauſes, where the Adyocat was himfelf Intereſted ; 
Yet Iconceive, in Cauſes which be. pleads meerly upon the Kings Account, 
he ought to be preſent even when, the Cauſc is adviting - This was allowed 
Advecato Fiſci, tor Trajan writing to Plinivs, Commands eos adhibere in Con- 
flium a Prefidibus cum de canſz Fiſcali agitur, winch explains very well, 
L. 7. de Jur Fiſc, Where ſs Fiſcus alicui Status controverſiam faciat, Fiſes 
Advocatus adeſje debet, quare jo jne Fijſci Advocato pronunciatum ſit divus Mar- 
CNS rejeripſit, nikal elſe atlum C* 1deo ex integro cognojci opportere : Of which 
Office the Learned. Budews gives this Charatter, Magiſtratws is eft in quens 
omnes jugs atdiones, Princeps, Populus, univerſs tranſcrigſerunt, aſylum Legume, 
arx Juititie, innocemie vim paſſe, aut Judicio circuluvente, propugnaculunt, 
zmterceſſor rerum malarum, ſua fs rerum bonarum, preſentis ſemper animi, 4dor, 
GG Deſeaſr, de ſemtemtia Juris &- Equitatis. 

I fand, that though per L. memo C. de aſſeſſor. noman can 5 Path aJacge 
and Adyocat, yet the Kings Advocats in £raxce haye been allowed to 
Judges art the fame time they were Adyocats 3 for it was thought that the 
Office of Kings Advocat, did naturally participate both of Ge, e and 
Advocat, _ ſo was not inconſiſtent with the Imployment of a Judge, 
Lalt, c:de 4dvocat. Fije. and this was ſo decided by the Parliament of Parzs, 
in Fuze 1605; And from this We probably in Scotland took occaſion, a 
litleafter that time, to make Sir William Oliphant, and of late Sur John Nivbet, 
both Advocats and Lords of a foion, WY 
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The Almoner with Us has no Precedency for ought I know, though in 
France, Le grand Aumoſirer 1s thought to be an Officer of the Crown : He 
is very oft a Witneſs in all Our Charters granted be Our Kings, and ſome 
think that Clericas noſter was Almoner. 

I find that Cockburn of Lanton, who was alſo cuſtos magni Sigilli, tt the 
ſecond year of King Robert the thirds Reign, is made herctable Offidrizs 
noitri Parliamenti, that is to fay, Uſher of the Parliament. The Zzon and 
he does Debate who ſhall go next to the King, or His Commiſſioner, in 
Parliament and Conventions, The Uſher pretending, that if he beh&ov'd 
to go atter the Lz0z, he bchooved to go before the Heraulds, and fo he be- 
hooved to walk between the Lyzer and this Brethren, which were not decent, 
( though both\in Ezglard, and with Us, I find, that feveral Degrees of 
Perſons do in all Proccſſions, walk between the Garter or Lzor and his Bre- 
thren Heraulds; ) Likeas, it is implyed 1D the nature of the Uſhers ofiice, 
that he ſheou'd immediately uſher him to whom he is Uther 3 butin Exgland, 
-T find, that at the Cavalcad, when His Majeſty entred London, in anno x660. 
and at H1s Coronation, Garter King of Arms did walk in the midft, having 
the Mayor of Þ order on his left hand, and'the Knight of the Black-Rud on 
his rirht :* And the Author of Les Memoirs des Ambaſſadeur tells Us, that 
in ar70 163%. at the Proceſſion, for Celebration of that ſolemn Peace be- 
twixt France and $p.ir, the King of Arms did walk immediately before the 
French King, I c Rog d'armes marchart immediatement devant I e Roy. 1 am 
likewiſe informed, that m'Fxglard, the Preeedency runs thus, King of Arms, 
Uſher of the Black-Rod, Maltcr of Ceremonics, and after him the Gentle- 
men of the Priry-Chamber, cc. 

-- The Titte of Duke came from Dux, a Leader and Com:nander of an 
Army, and was at firſt a' Title of Office, but now is a Dignity given by 
Kings and Princcs, to men of Blood and goo] Merit > And with Us, the 
Prince of Scotland ( asis already ſaid ) is Duke of Rotkeſay. 

The word Varqueſs was firſt appropriate to the Lords of the Marctes and 
Frontiers, yt is ſince become a Title of ſpecial Dignity betwixt a Duke and 
FE al. x 

E:1] came from the Saxon word Far-etkel, which was abridged to Ear-el, 
and afterwards by Abbreviation Farl, with the Dutch called Eorle ; and at 
this Cay the Germans uſe the word Graze forit : They arein L atirecalled 
Comites with Us, bs cauſe wn the Roman Empire, Comitatus was called the 
Court of the Prince, l. 43. de Teſtament. Mailitar. I. 13: ff. de re Militar, 
and thoſe who attended the Emperor were called Comites, or his Compa- 
'niors - They were appointed to be Governours of the ſeveral Countrys 
of the Empire, which were from them called Comrtatns or Cotintics, and 
Earls are tothis day dcfizned Earls of fuch a Shire 3 Bar the Kings thercaf- 
ter, being deſirous to have their Subjeqs depending immediately upon 

»themſetves, did appoint Sheriffs. mn their place to command: the Counties, 
-who are thertfore ſtill called Vice-comites.*- © , a 

-- Some \were hkewife appointed to coimmand Towns; and fo theſe Comites 

"Crbium, were of 'a tneangr Degree, than the Comites Provinciariume 4 But 

«now Fatl-who have thEit Defignations'from Towns, are in the*fame De- 

"gree with thigſte who htvetheir Deſignatjons from Provinces. © | 

© Cottits. Prtrre wet fth as had' Office in the Kings Palace;--and had 
their name a Palatio, as is clear by the whole Titles, *C. de Pelatmis ſacrar. 
My | | arg, 
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Largit. & tit; de Caſiren.” Palatinorum peculio : *But it is fit to know that 
theſe Counts Palatir, or Officers of the Palace: differed in the Roman Law 
from Domeſtici.,: for the Domeſtici theſt were properly and onely thoſe who 
were of the Emperoursguards, as is clear, by /. g. c. de ProteF. & Domei?, 
and (#jac. upon that law. Fhe Comnts Palatin in Englarid were ſuch ashad 
Regal power within their own Juriſditions , nor do TI in, my reading find 
any Counts Palatin in Scotland, ſave Walterns Palatinus de Stratherne ; who 
deſigns himſelf Atholie &* Cathanie Comes ; he gives his lands of Cortowhy 
to the Biſhop of Brichen, in ano 1429.' *And I believe the Reaſon why We 
have ſo few Counts Palatin in Scotland, is, becauſe Our Lords of Regality 
have the ſame power ; -But property [the Officers of the Kings houle are 
onely now what the Comites Palatini were of olt; - We 7 
For Regtaing the Precedency amongſt Earles and Lords with Us; 
K. James the 6. did grant a Commiſſion to ſome Noblemen in March 1606, 
who upon Citation did pronunce the following Decreit , accordi ngto 
which Decreit theſe Noblemen are at preſent Ranked , and if any of the 
Noblemen therein prejudged do Reclaim, they uſe to raiſe a Reduction of 
the ſaid Decreit before the Seſſion, and Adje& a Concluſion of Declarator; 


Craving it may be found and declared that they ought to have Precedency 
from the Noblemen whom they therein cite : 


This Decreet is from its Effet called the Decrett of Ranking , whereof 
this is the Tenor. 


. T Edinburgh the 5th. of March, 1606. anent Our Soveraign Lords 

, Letters directed , Makand mention ; Foraſmuch as His Majeity 
and the Lords of His Secret Council, Conſidering the great con- 
tentions and differences, quilks many times oecurrit and fell our amongfk 
the Nobility of this Kingdom of Scotland, inerit the Precedency and Prio- 
rity in Ranking and Voting in Parliament, and genetal Conticils, and how 
that this their Contentions lay ever utiremembred oft agitat , but at the 
very inſtance. of their Meeting at His eMajeities Parliaments and Coven- 
tions, at whilk time there was greater-matter of Impaſhment offered to the 
Eſtates to compone their Differences ; theh to iritreat upon _—— 
Subjets, for whilk they were afſembled-: -, His MajeS7y and the fat rds, 
therefore being.careful to have this Coritentiori removed , and the con- 
traverſies and eliſts, whilks ariſes amongſt the Nobility for that cauſe ſettled 
and pacified , wherethrow the Eſtates and Nobility being freed and relie- 
ved of ſuch matter of Contention ,; they may in Peace, Love, and Amity, 
concur together, and Deliberat uponſuch priatters as ſhall be'entreated and 
motioned in. Parliament hereafter : His Majei#y for this effe& has grvert 
his Highnes Commiſſion under the great Seal , to a number of His Nobi- 
lity, and who are moſt indifferent , and no wayes _ of — to 
conveen and call before them; the hail Noblemen of this Kingdom of Scot- 
land , and atcording to their Produttions and Verifications to ſet down 
every mans Rank and Place, as in the Commiſſion foreſaid, paſt finder the 
reat Seal atlength is contained 3 and anent the Charge give! to Lodovick 
uke of Lennox; John Marques of Hamilton ; George 1s of Humly, 
Patrick Earl of Orkney, George Earl of Caithnes ; Alexinder Earl of Suther- 
land, James Eazl of Marray , Francis Earl of Errol , George Earl —_ 

M ! 
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Darid Farl of Crawfurd, James Earl of Athol, Joh Earl of Montroſe, James 
Earl of Pearth, .. Earl of Monteith, Andrew Earl of | Rothes , Alex- 
ander Earl of Dumfermling ,, Archibald Karl of Argy! ,, James Earl of Gler 
cairn , John Earl of Caſſils, .,j, Earl of Eglington , Wilham Eat of 
Angus, Williane Earl of, Morton, John Earl of Marr, Alexander Eaxl of 
Lithgow, Earl of Winton, Alexander Earl of Home's, Simond 
Lord Fraſer, Edward Lord Bruce of :Kinloſe, Fabm Lord Forbes, Patrick 
Lord Glames , James Lord Ogiluy , Alexander Lord Spymie , | Patrick Lord 
Gray, Laurence Lord Oliphant, John Lord Murray of Tillibairn, Dauid Lord 
Scoon, James Lord Lindſey, .. Lord Sixclar, James Lord Balmeri- 
noch, Patrick, Lord Lindors, James Lord Colril of Culros, fohn Lord Fleym- 
ing, Alexander Lord Elphingſton, Alexander Lord Stwart ot Ochiltry, Thomas 
Lord, Boyd, Allan Lord Cathcart, Hugh Lord Lowdown, Robert Lord Semple, 
. Lord Paſtey,, James Lord Abercorn, John Lord Maxwel, John 
Lord Harres, Robert Lord Sanchar, Lord Roſs, James Lord Car- 
Hl, Robert Lord Roxburgh, James Lord Hay of Teaſter , Lord 
Nemwbottle, James Lord Thirlſtain , James Lord Torphichen , James Lord 
Borthwick , Thomas Lord Dirlion , Lord Seaton ; And the Tu- 
tors and Curators of the faids Dukes, Marquetles, Earles, Lords, if they 
any have, to have compeard before the aids Lords Commiſſioned at 
an certain day bygaine, and to have brought and produced with them ſuch 
Writs, Evidents, Documents, and Teſtimonies, as they have or can uſe 
for acclaiming that Rank and Place of Precedency and Priority challeng- 
ed be them before others , To have been ſeen and conſidered be the faids 
Lords, Commiſhoners, and they to have heard and ſeen their Ranks and 
place of Precedency and Priority appointed and ſet down be them,..ac- 
cording to their Antiquities of their Productions , and that whilk hould 
be verified in their preſence, and they and my one of them directed to 
take that place, whilk ſhould be appointed and preſcrived unto them be 
the faids Commiſhioners, as ſaid is, Certifying, all ſuch perſons as ſhould 
not compear themſelves, or their Procutors in their names, That the faids 


Lords, Commiſſioners , will go on forward in ſetting down every mans 


Rank, according to that which ſhould be verified as faid is, and ſhould 
proceed according to the ſeveral Inſtructions given be His Majeſty to 
the ſaids Lords Commiſhoners for this purpoſe, and the faids Lords 
Commiſſioners their Determination ſhould ſtand in full force and 
effet, aye and while an Decreit before the ordinar Judge be recove- 
red and obtained in the contrar 3; Likeas at more length-is contained in 
the faids Lords Executions and Indorſations thereof , which being called, 
and divers Times and Dyets keeped to that Effet 5 And the faid Johr: Ear] 
of Montroſe, Alexander Earl of Deefermiing, Francis Earl of Errol, George 
Earl Mariſhal,, and Alexander Earl of Lithgow , Compearand perſonally, 
and the.faid Alexander Earl of Sutherland, compearand be Mr. Robert Lear- 
10:t exzzr Procutor, and the faid Earl of Marr, compearand be Mr. Thomas 
Hope is Procutor, the ſajd David Earl of Crawfird compearand be Laurence 
Scot ys Procutor, the faid Andrew Earl of Rothes compearand be Mr. David 

z his Procutor, the faid William Earl of Mortoun compearand be Mr. 
Thomas Learmoxd his procutor;the faid Earl of Mozteith compearand 


Wh. Graham his Procutor, the faid Hengh Earl of Eelingtor 
compearand be John Bell his procutor,and the ſaid Fobx Earl of Caſjils com- 
| pearand 
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pearand be John Hamilton, 'and' Gilbert Rp, and-the faid Andrew Lord 
Stuart of Ochiltry, James  Lot4 Balmerinith,, James Lord Abertorn com- 
pearand perſonally, the faid Lord Lindſey of the Byres 6ompearatid be the 
faid Mr. Rotert Learmont his procittor ', the faid John Lord Forbes com: 
pearand be James Fogo his procutor, the faid Patrick Lord Glames com- 
pearand be Mr. Patrick, $hary  Joanger his procutor, the laid Patrick, Lord 
Gray compearand be' ##trick Whylliehis procutor, the ſaid John Lord Seaton 
compearand be Mr. William Lzvirgſton his'procutor , the faid Aller Lord 
Cathcart compearand be George Argus his procutot , the ſaid James Lord 
Carhl compearand be the ſaid Robert Hamilton his procutor, the faid Robert 
Lord Sanchar compearand be Creichtor his procutor, the faid James Lord 
Hay of Teſter compearand be'Mrt. Fares Barchar his procutor, the ſaid 
John Lord Harres compearand be Corbal Cunningham his procutor, the ſaid 
James Lord Torphichen compearand be Mr. Robert Learmont his procutor, 
the ſaid | Lord Ihirlftain compearand be Thomas Fleming his 
rocutor , the ſaid Alexander Lord Spyrie compearand be the faid Mr. Ro- 
ber Learmont his procutorz And'the hail remanent Lords and Earles par- 
ticularly abovewritten , being oft-times called and not Compearand ; di- 
vers Terms and Dyets afligned to them for this effe&, the Writs, Evidents, 
Documents, and Teſtimonies produced be the faids Perſons conipeatand, 
and every an of them _— the Priority and Precedency before 
others, being divers times and at divers Dyets very diligently and exact! 
Sighted, Tryed, Examined, and Conſidered be the faids Lords Conutil- 
fioners , ol the ſaids Lords therewith being , as alſo with the Ranks a_ 
Places of ſuch Earles and Lords as were Promoted and Created in His 
jeities own time, well and throughly Adviſed ; The faids Lords Conimi(c 
fioners has Decerned, Decreited, Appointed ; and ſet down, atid be theſe 
reſents Decerns, Decreits, Appoints, and ſets down the Ranks and Places 
owing, to the hail Noblemen of the Liggrom, to be Keeped, Briiked; 
and Pofleſſed by them, in all Parliaments, ral Councils, and publick 
Meetings hereafter, EE 
Inthe firſt, The faids Lords Commiſſioners Diſcerns , and Ordains the 
Duke of Lennox to have the firſt place , the Marques of Hamiltei the ie- 
cond, the Marques of Hwntly the third , becauſe be the cuſtoni inviolablie 
obſerved in all Kingdoms the place of Honor amongſt Nobility,is firlt itithe 
p_ of Dukes,and next a and then in theperſons of Earles, ind 
s; and next untothemthe [aids Lords Commiſſioners, Diſcerns, aid Or- 
dains the Earlesabovewritten,to have Bruiked and Poſſeſſed their Ranks and 
laces,according asthey arehere written,Ranked.and ſet down,in Ordet fol- 
Loi, Viz. Angus, Argyl, Crawfurd, Errol, Mariſhal, Sutherland; Mar, 
Rothes , Morton , Monteith , Eglington, Montraſe, Cai Caithnes, Glen- 
cairn , Buchan, Murray , Oriep Athol, Linlithgow, Home , Pearth; Duns- 
fermling, and Dumbar: And ficklike , the ſaids Lords Commiſſioners Di- 
cerns, and Ordains, the Lords * rams aboveyritten, to have Bruiked 
and poſleſſed their Ranks and Places, according as they are hete Written, 
Ranked, and ſet down in Order following, Viz. Lindſey, Forbes, Glamts, 
Fleyming, Salton, Gray, Ochiltrie, Cathcart, Earlyl, Sanchat, Teſter, Stinple, 
Sinclar, —_ Elphingſton, —_— wg ovat, Ogiloy, Ho 
Roſſe, Boyd, Torphichen, Pafſey, Newbatile, Thi W ; ie ; Roxbid BB, 
rr Rags bm ro Som , Abercorn Yan os 5 —_ + 
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Tillibairn, Colvil, Culroſſe, and Scoon, And:;Decerns and Ordainsall Earles, 
and Lords rticular| aboveyritten, to Keep , Bruik, and Pofleſs their 
Ranks and _ in all times coming, according to the Orders and Ranks 
abovewritten, now ſet down , Appointed and Preſcrived to them, and to 
make no Queſtion , Trouble, nor Plea in this Matter, to any appointed 
to have place and rank in the manner foreſaid. ' But ,prejudice alwayes to 
ſuch Perſon or Perſons, as ſball find themſclves or their Intereſts prejudged 
be their preſent Ranking to have recourſe to the ordjnar aan of Law, 
be ReduGtion before the Lords of Council .and Seſhion of this preſent De- 
creit recovered 3 and of their due Place and Ranks, be Produttion of more 
Ancient and Authentick Writs, nor has been uſed in the Contrary of this 
Proceſs, Summonding all ſuch perſons thereto, as ſhall think themſelves 
wrongouſly Ranked, and placed before them : And in the mean time this 
preſent Determination, to ſtand in full Force, Strength, and Ette&, ay and 
while the Party Intereſted and Prejudged obtain Lawtfully an Decreit be- 
fore the ſaids Lords of Council and Seffion, as faid 1s; And Ordains theſe 
preſents to be Inſert and Regiſtratin the. Books of Privy Council, and an 
Authentick Extrat thereof to be delivered to the Clerk Regiſter , and 
another Extra& to be delivered to the Lyon-herauld , to be kept be them 
for the better knowledge andInformation of every mans Ranks and Place, 
whien the Occafion of their Ranking ſhall be Preletited, . ExtraGt delibris 
"Atorum Secreti Conſilii , AB. 8. D. N. Regis, Per me Jacobum Primroſe 
Clericum ejuſdem ſub meo ſigno &* ſubſeriptione manualibus. 

It is fit to know , that the Earl of Dowglas was by Act of Parliament, 
Declared to have the firſt Vote in Parliament , and the Carrying of the 
Crown, arid leading of the Vanguard ; But K. Fames did in anno 1582, 
prevail with that Earl, to ſuffer the Duke of Lemmox to carry the Crown 
for that time , and in anno 1632. There is a Charter granted to the faid 
Earl in life-rent, and to his Son in Fee, cam ommbus privilegiis, &c. &- ſpe- 
cialiter cum privilegio aciem ducendi, Coronam gerendi, &c. But 1n anno 1633, 
the ſaid Earl being Created a Marqueſs, it is Declared by A& of Council, 
that he did quite priviledge of having the the firſt Vote in Parliament, up- 
on his Promotion 3 And yet the Marques of Dowglas ſtill pretends, that 
any ſuch Renunciation could not have prejudged the Family, ſince the 
—_— of that Reriunciation was onely a Life-renter, his ſon having been 
in Fee. | | 

I find there are ſome titles of Nobility in Exglerd annexed to places, ſo 
that whoever is in poſleſſion of that place , has right to the tittle : Thus 
it was found in the caſe of the Lord Abergazerny , that he in poſſeſſion of 
the Caſtle, ought to have the title , albeit he be not Heir of Blood. 
Their Reaſon is, becauſe it is a- Barony-marchiere , and it has been found , 
that Baronies and Caſtles ſituateupon the Borders of Scotland and Wales, be- 
long alwayes to the Owners 3. the words of the Tenqur being per ſervitiune 
Patriz cuflodiende. Tt is alleadged, as one of the Reaſons in that caiſe, that 
the Owners of lands , holding 7: capite &*per Baroniam, have Precedency, 
albeit they be not next Heirs. ns 
* The next Degree to the Earles is that of Viſcount , in Latin Vice- 
COMes; as eng of old Lieutenant to an Earl, Victcomites, olim dicibantur, 
yuibus caſtri Dominus Vices ſuas committebat ſeu executionem. JuriſdiGionis, 

-But afterwardsOur King gave not the Government of Countics,or — 
| | les, 
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Earles , but appointed Sheriffs who depended upon their own Nomination; 
and were ore called Vicecomites. In Bretags Barons take place from 
Viſcounts But there are no Viſcounts in Germany , Bourgrave being 
in their place, ſpeculat. tit. de Vicecometatu & la Roque de nobilit. C. 83. We 
had no Viſcounts in Scotland before 1606. for by the aforeſaid Decreet 
the Lord is declared next to the Earl. * 

Barons according to Spelman , ſunt Clientes Feodales, & Vaſſalli Capi- 
tales , qui Pagos, Orbes, Caſtra, vel eximiam ruris portionem, cunt JuriſdiFione 
acceperunt a 7 And the word according to him comes from Vir or V7, 
1. e. robur bell; : But it is more probable that it comes from the Greek word 
pegs, gravis, they being choſen wiſe , and Diſcreet men. With Us, all are 
called Barons who hold their lands of the King in libera Baronia, and who 
have power of pit and gallows; and of old they were all heritable Mem- 
bers of Parliament , as all Barons in Ergland are , as is clear by A& 52. 
Parl. 3. Ja. 1. whereby all Barons are appointed to come to Parliament ; 
and though this A& may ſeem to be abrogated by the 101. A#, Parlia- 
ment 7. James the firſt, whereby the Barons of each Shire are allowed to 
chooſe two wiſe men to Repreſent them, which is the cuſtom at this day 3 
Yet it is obſervable, that though by that A& they may for their conve- 
niency chooſe two, yet they are by no expreſs Law diſcharged to come 
in greater numbers : And by the 78. AF Par. 6. Ja. 4. no Baron that had 
below the Rent of 100. Merks, was tobe compelled to come to Parliament, 
unleſs the King particularly wrote for him. And when Taxations were 
laid on by the Council , I find by the old Records, as particularly in 
Odober 1562, that Noblemen and Burgefles are called , but no Barons : 
the Barons and Noblemen having been then repreſented promiſcuouſly, 
and that long after the Ac of Parliament , allowing them to ſend Commuſ- 
fioners. And this is the Reaſon, why Our old Barons, who are not Lords, 
and hold onely their lands in free Barony, have ſupporters in their Atchieve- 
ment 3 and that with ſome reluQancy they yeeld the Precedency toKnights- 
Baronets , they being Originally heritable Counſellours to the King as 
Members of Parliament , and not Debarred. The ſeveral Degrees of No- 
bility before Treated of, did alwayes bear their reſpettive Coronets, as in 
England, excepting the Lords, who had no Coronet till the year 1665. 
There being a Warrand under His Majeſties hand , in Fuze 1665. Allow- 
ing to the Barons or Lords of Parliament in Scotland, a certain Crimſon 
Velvet Cape, with a Golden Circle, decored with fix Pearles on the Top, 
equally diſtant one from another , which is the ſame with the Barons 
Toronet in Ergland : But the figure of this Coronet on the margine of 
the principal Signator,is done far contrare to the words inthe Body ; The 
ſame having points like to that of the Earles , which has certalnly been a 
a_—_— ignorance 1n the Painter, and ought to be adverted to be the 
Lyon, and Heraulds : This Warrand is Regiſtrat in the books of Council, 
and in the Lyon Books. 
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T have here ſet down for the Readers 


Jt | in this Nation , their Sir-names and Principal Titles , 
ag Arr fads With ſuch Officers as have Precedency 


be Vertne of their Offices. 


further Satisfa@ion , a Liſt f all the 


The Duke of Albany, onely Brother to His moſt Sacred Majeſty. 


I ord -— nag 
Lard Theſaurer ; ; 
Lard Preſident of the Privy Council, 


+* Nota, Stuart Duke of Lennox,' was the 


Lord Privy-ſeal, 
| Lord Secretary, > me. 


premier Duke , but this Family 3s lately extin7. 


NON Earlof Arran, 
Hamilton _ = _ lton, Year = _ * n 
ot Duke of Buccleuch, ' . Sons. clo , 
Akiens Duke of Lauderdale; Their Eldeſ Earl of Darn(y. 
Lenos Duke of Lennox. 
UESSES. | 
En eas Lord Gordon, 
| Gordon + 4. R_ Tr {amen 
Dowglas Marqueſs of Dowglas, ir Eldeſt Sons. — 
all Luke? rad Marqueſs of Montroſe, Thes ſt p_ _ wy 
Murray Marqueſs of Athol. 
: E AKLESS "PT. 
ord Lorn, 
uAd Campbe! Earl of Aveyl, ſ 
_ Lina Earl of Crawſurd, _ —qx . 
Hay Earl of Errol, Lord Kelth, 
* Keith Earl Meariſchal, Lord Strathnever, 
' Gordon —_— Sutherland, Lend teadin, 
AreskinEarl of Mary, ; l 4 ” 
a Earl of Airth, and Monteith, ; _ _—_— and K:!bryq, 
- Leſly Earl of Rothes, Lord dberdour, 
Dowglas Eart of Mortar, Lord Auchteripaſe, 
Artskit Earl of Buchan, Lord K/lhewrs. 
Ciningham Earl of Glencairn, Lord Montgomery, 
Montgomery Earl of Eglington, Lord Kennedy, 
Kennedy Earl of Caſſils, a Lord Down, 
Stuart Earl of Murray, Lord Maxwell, 
Mexwe E:rl of Nitbiſaalt, Ln 
Seton Earl of winton, = } Lord Livineſes, 
: Livingſton Earl of Linlithgow, | Lord Coldingham, 
Hom? Earl of Home, R | : Lord Dranmed, 
/ Drummond Earl of Peorth, | Lord Fyvie, 
Seton he EN ; Lord Fleming, 
Fleemi or #agron, \ oP" 
Lyon Earl of Strathmore,and Kingborn, P Tier Eldeſt Song: yo Pare” 
Hamilton Karl of Abercorn, | | Lord K#r, 
CXuArKerr Earl of Roxburgh, i Lend Protea, 
Areskin Ear] of Kelly, \| Lord Binning, 
Hamilton Earl of Haddington, | | Lotd Golie” 
Stuart Earl of Galloway, 1 Loa —_ 
Mackenzie Earl of Seaforth, '1 _ _ rat 1 
el er Earl of Lothian, | Lord Dupliz, , 
Hay Earl of Kinnou!, | | Lord Mauchies, 
Campbel Larl of rowdown, ( Lord Crichton, 
Crichton Earl of Dumfries, .- | | Lend Dronlat 
XultDowglas Earl of Qutensberry, ood obs 2 
Alexander Earl of Striveling, | [__ ror gg , 
omrethe org | Lord Carzagit, 
Carnagie Earl of Southesþ , an 
Stuart Earl of Traquazir, Lond dabeber 0 
- Kerr Earl of Ancram, | ren 1mm , 
weems Earl of weems, | | Lord —_ Gr 
Renſay Earl of Dalhouſſit, Landcals , 
Ogilvy Earl of Airly, nr bf 4 G 
Ogilvy Earl of Findlator, | Lord Dalziel, 
Datzzel Earl of Cranwatb, | \ Lord {mend 
- [ivingiion Earl of Callender, | C , 
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E ARLES. 
Lifly Earl of Leven, Z 
Rbves Earl of Forth, . od Fon 
Ma yuu1f8 Fobnftes Earl of Anexdale, \ ' Lord Fobnſton 
 Mavle Earl of Pazmure, Lord Masle, © 

_ Miarrey Earl of Dyſert, ; '} Lord Huntingtour, 

- Hey Earl of Tweeddale, 4 Lord Teſter, 
Carnagit Earl of Nortbesk , 1 Lord Roſebi1l, 
Bruce Earl of Kincardin, | | Lord Brxce, 
EE Fee bar upon Eh 

4 , |, wo wendal, 

. Midliton Earl of n, }; Lord Clearmont, 

- Scot Earl of Tarras, k | Lord Alemoor, 
Gordon Earl of Aboyn, ; Lord Glenlivet, 
Boyd Earl of Kilmarnoch, F Lord Boyd, 
Cochran Earl of Dundonald, Lord Cochran, 

- Dowglas Earl of Dumbritan, Lord Dowglas of Attrichs 
Keith Earl of Kzntore, \ Lord Inverwy, 
Sinclar Earl of Caithnts. J { Lord Berrendale: 

VISCOUNTS. Kepler Lord Mater 
Cary Viſcount of Feulkland. airfax Lord Cameron, 
Conflable Viſcount of —_ Fore ry te Crawmond, 
Myrray Vilcount of Stormont, FE —_ pity 
Gorden Viſcount of Kenmore, Forb F orreſter Y 
frbuthuet V of Arbuthnet, orves Lord Pitſligo, 


Crichton Viſcount of Frendraught, 
Seton Viſcount of Kingſlon, 


Mackleland Lord Kircudbright 
Fraſer Lord Fraſer, _ 


” {ton Lord Bargen 
Macgil Viſcount of Oxenford. Ham Bargeny, 
Livingſton Viſcount of Kilſjth, > 4 _ Mi 
Osburs Vidcoant of Dunblane, Salome Led Dore 1 
Forbes Lord Forbes. Hemiltos Lord Belhaven, 
Fraſer Logd Salton, Sandilands Lord Abrrcromby, 2 
Grey Lord Gray, - gautCarmichel Lord Carmichatl, of Hay nfo 
cathcert Lord Cathcart, / —_— Lord Duffos, | 
, Sinclar Lord Sinclar, olls Lord Rollo, 
Lord Mordington, _—_ Lord Rutbven, | 
le Lord Semple, Colvit Lord Colvil, 
þ Lord Elphingſton, Aackdonald Lord Mackaongll, 
| Oliphant Lord Oliphant, Billenden Lord Bellenden, 
Fe Tor b: eg ads ford 
/ py _ Borthwick , Ker Lord Fedburgh, daargur/y of 4 hom 
tends Lord Torpbichex, weems Lord Bruntiſland. 


Lord Lindors, 


Meivil Lord Melvil , - 


T Iris to be obſerved, that the eldeſt 
Sons of Viſcounts and Lords are 
Dx Maſters by their Fathers 
Ti 


Lord Theſaurer-dtput | 
Lord —_— 

Lord Advecar, 

Lord Juftice-Clerk. 


5s is the Precedency ſtated by the preſent Rolls of Parliament, albeit 
__ ieſced in by al the Nobility « For the Earl of S»therland con- 
tends with all the Earles who are ranked before him, and generally ſuch as 
are diſſatisfied with theſe Rolls, do protelt whilſt the Rolls are called , a- 
gainſt ſuch as they conceive are —_— ranked before them. Sometimes 
alſo the Son bas a different P ency, from what was poſſeſſed by his 
Father; As the Earl of Lothian , who now as ſucceeding to his great 
Grand-father by the Mother , comes to have his Precedency next to the 
Earl of Wigton , though his Father taking place by a new Patent was 
ranked as in the above written Rolls. _ Juſtice General _—_— Vx 
| 2 
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the ſame precedency with the Lord Chief Juſtice of the Kings Bench in 
England, by a report made by the Lord Theſaurer inthe Kings name, the 
17. June 1637. but neither is the Letter to whichthus report relates extant, 
nor has he beenin poſſeſſion ſince. And it is fit to obſerve, that notwith- 
| ſtandingof what is faid before, page 42. ( by a Servants muſtake ) that the 
Lord Priyy-ſeal takes place with us as in England. 

The Order of Baronet in Scotland was erected for advancing the Plan- 
tation of Nova Scotia in America , *and for ſettling a Colony there , to 
which the Aid of theſe Knights was Deſigned. The Order was quely 1n- 
tended be K. Ja. 6. before hisDeath, for 1n his firſt Charter of Nova Scotia, 
in favours of Sir William Alexander, 10. Septem. 1621. And in another 
Charter granted to Sir Robert Gordon of Lochinvar of a part of Nova Scotia, 
Deſigned the Barony of Galloway, 8. Novem. 1521. there 1s no mention 
made of this Order - So that the ſame was onely eretted by K. Charles 1. 
anno £625, In the ſeveral Patents granted to Baronets , His CMajeſty 
did diſpone to each of theſe Knights a certain portion of land in Nova 
Scotia, ereCting theſame in a free Barony with great and ample priviledges, 
unneceſlary to be inſert heres And moreover , fortheir encouragement, 
did Ere&t, Creat, Make, Conftitute, and Ordain that Heritable State, De- 
gree, Dignity, Name, Order, Title, and Stile of Barozet , to be enjoy- 
ed be every of theſe Gentlemen who did hazard far the good and increaſe 
of that Plantation : And fo preferred them to that Orderand Title, Crea- 
ting them and their Heirs Male heritable Baronets in all time coming, 
with the Place , Preemineney , Priority, and Precedency in all Commil- 
ſions, Breeves , Letters-patents, Namings, and Writes, and in all Seffions, 
Conventions, Congregations and places, at all times and occaſions what- 
ſomever before all Knights, called Xquites aurati, all lefler Barons com- 
monly called Lairds, and before all other Gentlemen : Excepting Sir Wz- 
liam Alexander His Majeſties Lieutenant of Nova Scotia, who ( with his 
Heir , their Wives and Children conform ) is not onely excepted in 
each of theſe Letters-patents granted to the Knights, his Conſorts 5 But 
likewiſe the Charter granted to himſelf be King Charles 1. 1625. did bear 
expreſly this exception and proviſion As alſo , excepting Knights-Ban- 
nerets who ſhould be Created under the Royal Standard in His Majeſties 
Army, andin open War , the King himſelf being preſent, and that dar- 
ing the Bannerets lifetime onely : And with Precedency before all of the 
ſame Order whoſe Patents are of a FI—_ date. His Majeſty did more- 
over Declare, and Ordain , That the Wives of theſe Knights, and of their 
Heirs Male, ſhould have the Precedency aſwell after as before the deaths 
of their Huſbands , if they ſhould happen to ſurvive, beforethe Wives of all 
thoſe of whom the Knights, Baronets , and their Heirs Male had the Prece- 
deny , and even before the Wives of Knights-Bannerets before ex- 
cepted ; (the Degree of Baronet being heritable) And alſo that the Chil- 
dren Male and Female of the Baronets, ſhould take place before the Bairns 
Male and Female reſpeQively , of all perſons of whom the Baronets and 
their Heirs Male had the Priority : And likewiſe before the Children of 
the Bannerets; and that the Wives of the Sons of the Baronets, and of 
their Heirs Male, — the Wives of all perſons whom their Huſ- 
bands might preceed, and that aſwell their Husbands being dead as living. 


And further , His Majeſty did Declare, and Promiſe , That whenſvever 
the 
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the eldeft Sons and appearand Heirs Male of the Baronets ſhould attain to 
the Age of twenty one years, they ſhould be by His Majeſty and his Suc- 
ceſlours created, Equites avrati, or Knights Batchelours , without payment 
of any Fies or Dues for the ſame, providing they fhould defire it. But here 
it is to be obſerved, that ſome of the eldeft Sons of Baronets pretend to the 
title of K»ight at their Majority, be vertue of this clauſe, without any pre- 
vious deſire or dubbing, which certainly is an error, for if they will not - 
be at the pains to deſire it of His Majeſty, or His Commiſſioner, they ſhould 
not aſſume it. Likeas His Majeſty did Declare and Ordain, That the Baronets 
and their Heirs Male ſhould as an additament of Honour to their Armorial 
Enſigns,bear either on a Cantor or Ineſcutcheon in their option, the Enſign of 
Nova Scotia being argent, a croſs of St. Andrew azar, (the Badge of Scotland 
counterchanged ) charged with an izeſcutcheox of the Royal Arms of Scot- 
land: ſupported on the dexter by the Royal Unicorn, and onthe ſinifter, by a 
Savage or Wild-man proper : and for the crei? a branch of Laurel, and a 
Thiſtle iſſuing from two hands conjoyned, the one being armed; the other 
naked, with this Ditto, Mwnit hec & altera vincit, And that they and 
their Heirs Male ſhould in all time coming have place in all His Majeſties 
and His Succeſlours Armies in the middle Battel, near and aboutthe Royal 
Standard for defence thereof. And that they and their Heirs Male may have 
two Attenders of the Body for bearing up the Pale, one principal Mourn- 
er, and four Aſſiſtants, at their Funerals ; And that they ſhould be always 
Called, Intituled, and Deſigned be the name and title of Baronet , and that 
in all Scottiſþ Speeches and writings, the addition of Sir , and in all other 
diſcourſes and writings, a word bgnfying the ſame ſhould be preponed to 
their names and other titles, and that the ſtile and title of Barozet ſhould 
be poſtponed and ſubjoyned thereto in all Letters-patents, and other writes 
whatſomever, as a neceſlar addition of Dignity , and that each of them 
ſhould be intituled, Sir A. B. Baronet, and his, and his Sons Wives,ſhould 
enjoy the ſtile , title, and appellation of Lady, Madam, and Dame, re- 
ſpe&iwely, according tothe uſual phraſe in ſpeaking and writing. And alfo 
His Majeity did thereby promiſe, That the number of the Baronets aſwell 
in Scotland, as the new Colony of Nova Scotia ſhould never exceed the 
number of 150. :( albeit this number 1s at preſent ſomewhat augmented ) 
and did hkewiſe Declare, That He nor Hts Succeſlours ſhould never Create, 
norEre& in time coming any other Dignity, Degree, Stile, Name, Order, 
Title, or State, nor-ſhould give the Priority or Precedency to any Perſon 
or Perſons, under the Stile, Degree, and Dignity of a Lord of Parliament 
of Scotland, which ſhould be, or ſhould be preſumed to be Higher, Supe- 
riour, or Equal to that of Baronet - And that the Baronet ſhould have li- 
berty to he place before any ſuch who ſhould —_— to be created of 
any ſuch degree or order; and that their Wives, Sons, Daughters, and 
Sons Wives thould have their placesaccordingly : And that if any queſtion 
or doubt ſhould ariſe anent their places and prerogatives, the ſame ſhould 
be decided and: judged according to theſe Laws and Cuſtoms, by which 
other degrees of Heritable Digratics have their priviledges and 
determined. And finally, that none ſhould be created Baronet, either of 
Scotland or Nova Scoira , till he had firſt fulfilled the conditions d 
by His Majcity for the good and increaſs of that Plantation, and until he 
had certified the fame to the King by His JE Lieutenant there. 

| Theſe 
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Theſe Patents were ratified in Parliament, and were always of this form 
till the ſelling of Nova Scotia to the French , after which time they were 
made much ſhorter, and granted in general terms with all the Priviledges, 
Precedencies, &c. of the FormerBaronets. And in the year 1629. His Majeſty 
did allow theſe Baronets a particular cognilance, which will be beſt known 
by the coppy of the following Letter dirett be his Majeity , K. Charles the 
firſt, to the Privy Council here. 


« Ty Tght Truſty, and right well beloved Couſin and Counſtlour , 
R « Right truſty and well beloved Coufins and Counſellours , and 
< right truſty and well beloved Counſcllours, We greet you well; Where- 
« as upon good conſideration, and for the better advancement of the Plan- 
« tation of New-Scotland, which may much import the good of Our Ser- 
< yice, and the Honour and Benefit of that Our ancient Kingdom, Our 
« Royal Father did intend, and We ſince have erected the Order and 
&« Title of Baronet in Our faid ancient Kingdom , which We have ſince 
« eſtabliſhed and conferred the ſame on diverſe Gentlemen of good quality, 
« And ſing Our truſty and well beloved Counſellor, Sir William Alexander 
« Knight, Our principal Secretary of that Our ancient Kingdom of Scotland, 
<« and Our Lieutenant of New-Scotland, who theſe many years bygon hath 
< been at great charges for the diſcovery thereof,hath now in end a Colon 
<« there,where his Son Sir William is now reſident; And We being moſt will 
< ling to afford all the poſſible means of encouragement that conveniently 
« Wecan to the Baronets of that Qurancient Kingdom, for the furtherance 
« of ſo good a work + Andto the effect they _ honoured and haye 
« place in all reſpe&s according to their Patents from Us , We have been 
« pleaſed to Authorize and Allow , as by theſe _— , for Us and Our 
« Succeilours, We Authorizeand Allow the faid Lieutenant and Baronets, 
< andevery one of them, and their HeirsMale to wear and carry about their 
&* Necks in all time coming, an Orange tannie ſilk ribbon, whereon ſhall 
< hang pendant in a Scutcheor argent , a ſaltir azzy , thereon an In- 
& ſcutcheon of the Arms of Scotland , with an Imperial Crown above the 
« Scutcheon, and incirled with this motto, Fax Mentis Honeite Gloria, 
* Which cogniſance Our faid preſent Lieutenant ſhall deliver now tothem 
* from Us, that they may be the better known and diſtinguiſhed from 
< other perſons3 And that none pretend ignorance of the Reſpe& due 
* unto them, Our Pleaſure om # 206 1s, that by open proclamation at 
<* the mercat-croſs of Edinburgh , and of all other head Burghs of Our 
* Kingdom,and ſuch other places as you ſhall think neceſlar, you cauſe in- 
< timate Our Royal pleaſure and intention hereinto all Our Subjets. And 
* any perſon out of negle&t or contempt ſhall preſume totake place or 
« precedency of the ſaid Baronets, their Wives, or Children, which is due 
* unto them by their Patents, or to wear their Cogniſance , We will that 
* upon notice thereof given to you, you cauſe puniſh ſuch offenders by 
* Fining, or impriſoning them as you ſhall think fitting , that others may 
* be terrified from attempting the like. And We Ordain, that fromtime 
* to time , as occaſion of granting or renewing their Patents, or their 
* Hers ſucceeding tothe dignity ſhall offer, that the ſaid power to themto 
© carry the aid Ribbon and Gogniſance, ſhall be therein particularly gran- 
* ted and inſerted. And We hkewiſe Ordain, thir preſents to be 1mſere 
& and 
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«* and Reguſtrate in the books of Our Council and Exchequer , and that 
« you cauſe Regiſtrate the ſame in-the books of the Lyon King at Arms. 
<* and Heraulds, there to remain ad fltwrram rei memoriam ; And that all 
« parties having intreſs, may have authentick copjes and: extradts thereof, 
* And for your fo doing, theſe Our Letters ſhalf beuntoyou, and every 
< one of you from time to time your ſufficient Watrand , and Diſcharge 
& " that behalf. Given at Our Court at Whiteha/, the r7. of November, 
* 16029, years, a4 

The order of Baronet in England was erefted by King James the fixth, 
for advancing the plantation of Ulſter in Ireland , and theſe Knights have 
Priviledges and Precedencie much like to thoſe above ſet down 3 and there 
being a Contraverſy for Precedency betwixt them and the younger ſons 
of Viſcounts, and Barons, managed in preſence of King James, it was de- 
termined in favours of the younger ſons of Viſcounts and Barons; But at 
the ſame time it was declared, That ſuch Banneretrs as ſhould be made by 
His Majeſty or Prince of Wales under the Kings Standard, diſplayed m an 
Army Royal , As alſo, the Knights of the Garter , Privy Counſcllours , 
Maſter of the Court of Wards and Liveries, Chancellour and Under- 
Theſaurer of the Exchequer Chancellour of the Dutchy, Chief Juſtice of 
the Kings Bench, Maſter of the Rolls, Chief Juſtice of the Common-pleas; 
Chief Barons of Exchequer, and other Judges, and Barons of the degree of 
the Coif, ſhould have place and precedency both before the younger ſons 
of Viſcounts, O—_— = before all —_— by jw eng altera- 
tions may appear from the Ranking appointed by Herry the fourth. 

Beſide a has been former] Sblerved in the d ian of Knights, 
Baronets. I find that of old a Banneret (or a Far-rent ) has been with us 
a title higher than a Baron, for by 4# cor. Parl. 7. Ja. rt. Barons may 
chooſe their own Commyſtioners, but Biſhops, Dukes, Earles, Lords, and 
Ban-rents are to be ſummonded to Parliament by the Kings ſpecial precept ; 
And it is probable that theſe Ban-rents were Knights of extraordinary re- 

utation, who were allowed to raiſe a company of men under their own 
nner, but now it is commonly taken for ſuch as are Knighted by the 
King or Prince under the Royal Standard in time of War. But I con- 
ecive that thoſe could not now fit in Parliament npon the Kings precept; 
the former A@ of Parliament being i deſnetude > They have the prece- 
dency from Baronets, though their Wives have not, this being but a tem- 
porary Dignity, and the other an heritable. | 

Barons in England are Lords with us,but a Baron with us is properly hewho 
has power of pit and gallows ; And yet of old I conceive that Lords and 
Barons were the ſame.for the Statutesof K. Robert 1. bear tobe made in his 
Parliament holden at Scoor, with Biſhops, Abbots, Priors, Earles, Barons,and 
othershis Noblemen of his Realm : And in Our old Original Ads of Parlia- 
ment, I find that the Lords and Barons are put in one column undiſtin- 
guiſhed and under the common name Barons ; And in the firſt Parliament 
of K. Ja. the 4th. I find the Maſter of Glames, 1. e. the Lord Glames, 
eldeſt ſon fitting i»ter Barones. Now the Lords are called the Great Ba- 
rons, and the reſt are called Small Barons, in the 101. A&, 7. Parl. Je. tr. 
and ever fince 3 But yet I find by the 165. A@. 13. Parl. Ja. 6. every 
Earl or Lord payes 2000. pounds, for Lawborrows , and every great 
Baron 1000, pounds 3 but by great Baron there ismeant a Baron'ot a con- 
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fiderable eſtate, becauſe that A& was-to proportion the Surety to be found 
to the eſtate of him who finds the Surety. _ | 

The old Barons (or Lairds) ſt us eſpecially where they are Chiefs 
of Clans, or the Repreſentatives of old Families that were Earldoms, as 
Pitcurr 1s of the Earl of Dzrleton,and as Chief of the name of Halyburtor,have 
never ceded thePrecedency to Knights-B aronets,much leſs to ordinarKnights. 
Though the other pretend that a 1s no name of Dignity , and that 
Knights-Baronets have a ſpecial priviledge , that there ſhall be no degree 
betwixt them and Lords, except the Bannerets ; And though a:ilitia non 
eſt per ſe dignitas, Chaſſan. fol. 344. yet generally it is believed, that next 
to Knights-Baronets ſucceed Knights-Batchelours, and next to them our 
Lairds, or Landed-Gentlemen, though a Laird in effe& is but the corrupt 
word of a Lord. 

Among(t ſuch as profeſs Sciences, the Ranking goes thus uncontraver- 
tedly, 1% Such as profeſs Theology. 2: Such as profeſs the Canon-Law. 
3% The Cvil-Law. 4 Philoſophy. 59+ Medicin. 6% Rhethorick, 7% Poeſcy. 
80. Hiſtory. 9% Grammer. 10% Logick, 11% Arithmetick, 12% Geo 
metry. 13% Muſick, 14% Aſtronomy ; -Chaſſan. de gloria mundi pars deci- 
ma. And among(t theſe , ſuch as are Doctors precccd theſe that are not, 
and among(t Dota, the priority goes by Age. 

In Towns , Theſe who inhabit Cities are preferred to ſuch as inhabit 
Burghs, and generally thoſe in the Metropolitan, or capital.City are pre- 
ferred to all the 'reſt: - And thoſe who have born Magiſtracy , are even 
when their iſtracy is over, preferred to all others. And fo far is this 
Precedency obſerved', that 1” A younger Alderman or Bailie takes not 
Precedency from his Senior, becauſe he is Knighted , or as being the elder 
Knight, as was found in the caſe of the Alderman Craver , who though all 
the reſt of the Alderman were Knighted at the Coronation of King | 
eye the precedency formerly.due tohim as Senior Alderman.But though this 
hold not onely amongſt Aldermen, but that even all Knights of the Coun- 
trey , being Burgeſles of a Town, do cede to theſe who have becn their 
Magiſtrates 1n it, as to publick meetings relating to the Town 5 Vet it 15 
doubted whether ſuch a Knight will be oblieged to give place toan Alder- 
man , or Baily in a neutral place. But it is determined in the Heraulds 
Office of Ezgland, that all fuch as have been Mayors of Londor, that is to 
ſay, Provoſts with us, do take the place of all Knights-batchelours every 
where, becauſe they have been the Kings Licutenants. 

It is there likewlſe remarked , That Sir Fohz Crook Serjeant at Law . 
was Knighted before any other Serjeant his Ancient, and ſtanding upon 
Precedency by reaſon of his Knighthood, It was adjudged againſt him by 
the Judges, 27z. that he ſhould take place according to his Serjeancy, and 
not after his Knighthood, yet his wit took her place of a I.ady before 
other Serjcants wives. | 

The Members of Courts do take place amongſt themſelves according to 
the precedency of the Courts, where they ſerve ; as the Clerks of the 
Privy Council take place of the Clerks of the Seſſion. | 

In Families likewiſe , the Chief of the Family takes place of any Gentle- 
man of the Family : And though generally it be believed , that Gentle- 
men have no precedency one from another , yet Reaſonand Diſcretion do 
allow that a Gentlman of three Generations,ſhould cede to a Gentleman of 
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CHAP. IX 
The Precedency due to Women: 


Omen before their Marriage have Precedency by their Fa- 
ther , but there is this difference betwixt them -and the 
Male-children, that the ſame Precedency is due to all the 

Daughtcrs that is due to the eldeſt, though it ts not ſo amongſt Sons; and 

the reaſon of the difference ſeems to be, that Daughters would all ſucceed 

ually, whereas the eldeſt Son excludes all the reſt; But if this be the 
= uat and true reaſon, then where the Eſtate and Honours are provided 
to the eldeſt Daughter onely, excluding the reſt, they ought not to have 
the ſame Precedency that the cldeſt Siſter has. And therefore I aſcribe this 
difference rather to the cuſtome of Nations meerly founded upon the re- 
ſpect due tv that Sex. 

During the Marriage, the Wife regularly participats of the condition of 
her Huſband by the Civil Law , and Law of Nations, L. 3. C. de Dignitet. 
Mulieres Honore maritorum erigimus, genere nobulitamns, and fince ſhe was to 
be ſharer in his misfortunes , the Law thought it juſt that ſhe ſhonld be 
ſharer in his Advantages 3 And the Wife by the Canon Law is called Socia 
divine & humane domus, and L. Femine, ff. de Senat. it is faid, that Femi- 
nis dignitatem clariſſunay mariti tribuunt : But yet this rule bas ſome ex- 
ceptions, for though in France the wives of thoſe who have their Dignities 
by Offices, enjoy the ſame Precedency with their Huſband, together with 
2 communication of his title, and thus they ſay there, Madan la Chancehere, 
Madam la Preſidente: Yet it is not ſo with us, who think, that Offices are 
beſtowed on Huſbands upon a perſonal account,which isnot communicable 
to their Wives ; and yet in ſome Temporary Dignities , ſuch as that of a 
Knight-batchelour , the Wite participates of the Huſbands title and prece- 
dency : Though I find by the Heraulds Records, that this proceeded ori- 
girally, rater from Gourteſie than from Law, and that of old a Knights 
wife enjoyed onely his Honours during the Spauſals, nor were they to be 
_ - Law Dame Alice, or Dame Catherine, ec. after the Marriage was 

olved. 

By our Law likewiſe , If a woman have Precedency by her Rirth, or 
Deſcent, ſhe retains ſhll the ſame , notwithſtanding ſhe marry a perſon of 
inferiour dignity,contraxe to the Rules of the wil Law 3 And thus if the 
Heireſs of a Dutchie, or Earldam, marry 3 Gentleman , ſhe has ſtill the 
precedency due to a Duke, or Ear), —_ by theG@ivil Law, L.8.desSege. 

| 
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it be expreſt that Parentes donec Plebeiis nuptiis fuerint copulate, ©. the 
reaſon whereof 1s as' Faber obſerves upon that Law , becaute it were moſt 
abſard'that the Wife ſhould have more dignitie then her Haſband 3 and 
thus Livius obſerves, that Virginia daughter to a Patrician, or noble Romar, 
wasdebarred from the Honours dueto her Birth, becauſe the had married 
a Plebeian ; And it ſeems indeed that he being her Head, it is moſt unna- 
tural that any part ſhould be more honourable then the Head : Nor can 
there be any thing more contrare to that ſuperiority , given both by the 
Law of GOD and Man to Huſbands , nor any: means fitter to make a 
Wife deſpiſe her Huſband than this is. But I think this precedency has ariſen 
from the Feudal Law , for the wife having once a noble Fee , ſhe cnnor 
forfeit the ſame by her Marriage, and therefore ſhe.mult retain the dignity 
that is annexed to it, which is incommunicable to her Huſband , becauſe 
he is not in Fie. But it is obſervable, thatit the daughter of a Nobleman 
marry another Nobleman, ſhe will lofe the PR due to her by her 
Birth, though ſhe would not have loſed it if ſhe had married a Gentk- 
man, and the reaſon of this ſcems to be, becauſe by marrying a Nobleman 
ſhe receives another Feudal dignity , which ſuppreſſes the fir{t. 

I find it obſerved in Judge Cook, lib. 12. - 112. that ifa Baron dies, 
having divers daughters, the King may conferr upon either of them the 
title ; And thus the Lord Cromwel having died without heirs Male, Burchier 
who married the youngeſt daughter was made Lord Crozwel, of which we 
have no example in Scotland ; for by our Law , if the title deſcend to Fe- 
males by the Patent , the eldeſt onely can ſucceed to the title , but if it 
deſcend not by the Patent to Heirs Female, then the King may admit nei- 
ther to thetitle , or cither as he pleaſes. 

After the Huſbands deceaſe, the Wife did by the Civil Law enjoy her 
Huſbands precedency during her Widowity, but if ſhe marry toa perſon of 
interiour quality, ſhe loſes that Precedency , L.'8. de Senat. which holds 
with Us and in Ezgland; And yet ſometimes the King allows her the ſame 
Precedency, by a Letter, as he does alſo to the daughters of Dukes, and 0- 
thers who have loſt their Precedency by Marriage , which Letters, or 
Warrands, are dire& to the Heraulds Office, and Regiſtrated there. And 
the Queen never loſes her former Dignity though the marry the meaneſt 
perſon after the Kings death. And generally, all the priviledges due to the 
King, are communicated to the Queen, per L. 3r. f. de Leg: Auguſta, 
autem Legibus ſoluta non et, Principes tamen eadem illi privilegia tribunut 
que ipſi Fab-1t, Notwithſtanding whercof, Lawyers think that her Baſtards 
are not Noble as the Baſtards of Kings, nor does the Womb ever nobi- 
litate. The Countrcy of C ampaigne in France onely excepted , where it is 
ſufthcient that either the Father or Mother be Noble , which was allowed 
to the Ladies of that Countrey, upon the killing of all the Nobility at a great 
fight, Papon.de Nobleſ. num.3. By the Civil Law alſo, a Widow hving leudly, 

loſes her former dignity, Arg. $ Fir. in authent. de reſtit. but this holds 
not with us, vide Bon. de Curt. de Nobilitate, cap. 12. num, 194, 

It has been doubted, wh ether a mean woman marrying a Nobleman, re- 
tains the priviledge due to her by her Husband , who has been degraded 
by forfeiture, or otherwayes, and Corbi cites a decifion, 27. Auguſt. 1698. 
whereby it was reſolved, that ſhe retains ſtill her former priviledge, fince 
crimes are perſonal , which is alſo our Cuſtom. 

| | ſe 
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[t has been hkeways doubted abroad,;#hether a Noblewoman marrying a 
Plebeian , and thereby loſing the Precedency due to her Birth, if ſhe mar- 
ry a Gentleman in the ſecond Marriage, ſhe 'will thereby recurr to' her 
frlt Dignity ,the perſon be whom ſhe loſt the firſt Dignity being dead ; 
And it was found that ſhe will not, for in Law; that which is once. extin& 
docs not revive 3 and therefore Women in ſuch caſes take Letters of Reſti- 
rution, as they call them, or procure a warrand from' the King, for that 
effe& as the cuſtom is with us, #t interveniet Principis rtſtitutio que plebeci- 
tatis maculam abitergat , Traitte de la nobleſſe, pag. 324. But there would 
be no place for this queſtion here , ſince with us a Noblewoman would 
not loſe her Precedency by marrying a Plebeijan , but the doubt be- 
hoov'd to be thus ſtated with us, viz. Whether a Noblewoman marrying 
a Nobleman of an inferiour degree , would recover her firſt dighity , ſhe 
marrying thereafter a Gentleman : Or, whether a Knight-Baronets Lady 
marrying a Pleb<ian, could thercafter recover her dignity if ſhe marry a 
Gentleman. For I conceive a Knight-baronets Lad; » does not like a 
Noblewoman, retain her Precedency when ſhe marries a perſon of inferiour 
quality, and I think neither of them would recover their former dignity 
without a ſpecial Warrand. 

I find that the Commithoners appointed to regulate Queen Anns Fune- 
rals, did upon the 20. of May, 1619. declare, That the Ladies of the Privy 
Chamber {hould in time of mourning , take their places as if the Queen 
were living, till the Funerals were ended, and that the Queens Chamberers 
ſhould for the preſent Funeral go before Counteſſes women, without pre« 
judice to Countefles women , at any time thereafter. 

It is fit to obſerve, That the Wives and Daughters of all Dukes, Mar 
ueſſes, Earles, &c. do take the ſame place that the Husbands and Sons 
o, conform to the Precedency formerly expreſt, pag. 35. And I find 

in the Heraulds Ottice of E-gland, an eſtabliſhment ſettled thus amongſt 
women, by Jaſper Duke of Bedford, and other Noblemen ,- by warrand 
from Henry the fourth. 


The Wives of Dukes of the Blood Royall. 
The Wives of other Dukes. 
The Wives of the eldeſt Sons of Dukes of the Blood Royal. 
The Daughters of Dukes of the Blood Royal. 
The Wives of Marquetſles. 
The Wives of the eldeſt Sons of Dukes. 
The Daughters of Dukes. 
Counteſles. 
The Wives of the eldeſt Sons of Marqueſles. 
The Daughters of Marqueſles. 
The Wives of the younger Sons of Dukes. | 
The Wives of the eldeft Sons of Earles. 6 4 vol 
The Daughters of Earles.” | 
Ls, Wives - Viſcounts. i _ 
Wives of the younger Sons of Marqualles. 
The Wives of Barons, ( that is to ſay our Lords.) 
The Wives of the eldeſt Sons of Viſcounts, 


The Daughters of Viſcounts. n MF 
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The Wives of the younger Sons of Earles. 
The Wives of the eldeſt Sons of Barqgs or Lords. 
The Daughters of Barons. 
The Wives of Knjalu-bannerets, 
The Wives of the younger Sons of Lords, 
The Wives of Knight-batchelours, 
The Wives of the eldeſt Sons of Knights-bannerets. 
The Daughters of Banneraty, ; 
The Wives of the eldeſt Sons of Knight-batckelours. 
The Daughters of Knight-batchelours. 
The Queens Majds of Honour. | 
The Wives of the younger Sons of Banerets. 
The Wiy-s of the younger Sons of Knight-batchelours. 
The Wives of Efqueirs. 
The Wives of Gentlemen, 
The Daughters of Eſquiers. 
The Davghrers of Gentlemen. 
The Waivcs of Citizens, 
The Wives of Burgeſles. 


From all which it is to be obſerved , that the wife of the eldeſt Son of 
any degrec,takes place before the Daughter of that ſame degree , and both 
of them take place of the younger Sons wife. of the pxeceeding degree z 
Thus the Lady of the eldeſt Son of a Marqueſs preceeds the Daughter of a 
Marqueſs, and both preceed the Ladies, of Dukes younger Sons : Items, the 
Wie of the next degree as.a Countels, precerds the Lady of the eldeſt Son 
of the prececding degree as of a Marquels , and the Daughter of a Marqueſs, 

3+ This holds not only in comparing degrees amongſt themſelves, but 
alſo in comparing Families of-the ſame degree amongſt thergſelves, as for in- 
ſtance , though the Maxqueſs of Dong/as Lady would give place to the 
Marqueſs of Huntlys Lad » yet the Wife of the Marqueſs of Domwgls 
eldeſt Son would take place from the Marqueſs of Hntlys Daughter. 

4* Though of old with us in Scetlaxd, the Wives of Lords did contend, 
that they had the Precedency from the Daughters of Earles : Yet fince 
that Letter written by Kipg Charles the firſt at his Coronation , we fol- 
low the cuſtome of Ergliaud , in preferripg the Earles Dayghter, who 
takes place immediately after her eldeſt Brothers wife. 

5* Though the Daughter of a. Mayxque(s gives place to the wives of 
the eldeſt Sons of all Marqueſles , yet if that Daughter be an Heireſs . 
and the Daughter of an elder Marqueſs , then ſhe takes place from the 
wives of the cldeſt Sons of ally Marguefics , as Segar. obſeryes, 
pag. 240. It is likewiſe obſervable, = t ſinee this Ranking undep Herry 
the fourth, there are ſeveral new additions; Ear after the wives of Lords 
eldeſt Sons and Lords Daughters axe Ranked , the Wiyes of Privy 
Counſellours and Judges , Wives of the younger- Sqns of Viſounts, 
and of Lords or Barons, the Wives of Baronets, the-Wiyes of Bagn- 


nerets, the wives of the Knights of the-Bath . and the Wives of Kaights- 
batchelours,@c. as in, Ty ares Lig 2 409.546, Wares of Fought 
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Some conſe1erable Queſtions concerning Precedency, 


Reſolved. 
2UESTION 1. 


V Hether in Competitions betwixt Kingdoms, States, and Towns, is their 
| preſent Condition to be Conſpdered , or what they were formerly ? 

To which it is anſwered, with this Diſtin&tion, viz. Either the Kingdom, 
or other places betwixt which Competitions are Stated , remain the ſame 
that they ,were in their Subſtantials, and then the former Precedency is 
ſtill continued 3 as for inſtance, Though Rowe whilſt it was a Common- 
wealth did ſometimes admit of a Difator , who had indeed the power of 
a King, yet they remained ſtill the ſame Common-wealth ; and therefore 
being the fame in ſubſtantials, they ought to have the lame Degree of Pre- 
cedency continued : Or when two or three Kingdoms are without any 
alteration United in one , as the Kingdoms of Scotland and England were 
United into the Kingdom of Great Britain, under Kings in the ſame Race, 
who ſucceeded to both, asis fully Demonſtrated by Alb. Geztil. pag. 82. and 
this is likewiſe clear from L[.. proponebatur ff. de Judicris. & I, 24. ff, de 
Legat. 1. But where there 1sa ſubſtantialalteration called by Ariſtotle #57ab0 
vel Tepaxbaris there the former. Condition is - not conlidered , but the 
xaregge #0rue, .or preſent condition of. .the- placesin Competition. is that 


" which ought to-be conſidered : - And thus when a Kingdom comes to be 


Conquer by a Stranger, and by a Strange and Forreign Nation, there 


' the State of the Kingdom is abſolutely Innovated, eſpecially if the Laws of 


the State be altered : - And therefore the French Lawyers are-of Opinion, 
that the Precedency of Eng/and.ought onely to be Computed from Williams 
the Conquerour , - Becauſe, at that time 2 f Tnxtis) and a Strange Nation 
did coriquer the faid Kingdom, and the Fundamental Laws pf it were much 
Innovat 3 and if this be not an Alteration none can be ; . For the Antiquity 
of Land annor give Precedency, for all Land was Creaged together, and 
there Ie few Nations ſo Cenquelt as that the former, people do not re- 

| qt hp 4 upart that .aFcquat.y. though 

or 


1 0-that there can be: no : 
ſome who are extravagant in their Zeal for their Countrey doe Argue its 


| Precedency from' the firlt Ages of the World ; as Vaſquixs daeythat of the 


Spaniſh Empire, in'deryving it from Twbal Carn, prefatiq in Confraverſ, luſt. 
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having become a Monarchy or Principality , ought it to Retain the Prece- 

dency due to the former Common-wealth ? And that it ought to Retain 

the ſame Precedency may be Argued, Becauſe, when one thing is ſurrogat 

in the place of another , that which is ſurrogat ought to have the ſame 

priviledge with that in whoſe place it is ſurtogat , ſ#rrogatumr ſubit naturant 

/arrogati ; But fo it is, that the ſubſequent Principality is ſurrogat in place 

of the former Common-wealth , and therefore ought to have the ſame 
Precedency : this Reaſon is likewiſe ſeconded by a Deciſion of Charles the 
fifth , who in the Debate betwixt the Duke of Florence, and the Duke of 
Ferrara, did prefer the Dukeof Florer.c:becauſe the Republick of Florence 
was formerly preferred to Ferrara. : | 

From this Decifion ſome would diſtinguiſh betwixt the Caſe , where a 
Citizen of the former Common-wealth is preferred by common conſent of 
his fellow Citizens, in which cafe they who Governed formerly ſtill Go- 
vern , Becauſe they chooſe the new Duke, Prince or King : And the cale 
wherein a Stranger comes in and Conquers, in which cafe the former Go- 
vernment is abſolutely Altered, and none of thoſe who Governed former- 
ly continue to Govern : Nor does the. Argument of Surrogation hold in 
this caſe, becauſe that Argument onely holds where one thing is ſurrogat 
to an other by common conſent, and where the Reaſon of the Priviled c 
pleaded in the one caſe remains in the other, nenther of which can be - 
leadged where there is a Conqueſt 3 becauſe there, neither is there a 
Conſent, nor does the Government, nor State remain the ſame, And con- 
ſequently, ought not to have the ſame Precedency , ſcing the fameneſs of 
Precedency dependsupon the fameneſs of the State , which ought to have 
the Precedency. 

The ſame is likewiſe to be concluded , where One of the fame City or 
Republick Uſurpes the Government 3 For in that caſe the former Argu- 
ments hold: And though Ariſtotle libro quinto Politicorum ayes, 
' eundem Statum Reipublice manere , uli rem ſuam & ſumman Reſ- 
 Gublicas ante lihera civi alicus ſao regendans deinceps comittit , wapa 
fzpily 075 phy yap tlarerrioayTis T0 Wpwrry moray pirafaliuct T1 fohreray, Yet 
this requires two conditions, The one is, that one of the Citizens Govern; 
and the other is, That the Government be tranſmitted to him by the com- 
mon conſent of thoſe his fellow Citizens who Governed formerly ; An 
eminent Example thereof We find in that famous' Lex Regia , mentioned 
. L.x. f.de Conſt. Erinc. whereby. the Romans tranſmitted all the power they 

had to the Emperour, que de Imperio lata eſt qua populus ei &+ in eum onne 
ſunm Imperium &- Joreftetem contulit, and upon this account it 1s, that the 
Roman Empetours pretend the ſame Precedency that was due to the Com- 
mon-wealth of Rowe, ſince the Common-wealth did ſurrender and tran(- 
mit to them their poxver.. | 

The next Branch of "the Queſtion is , Whether a Kingdom being 
turned ,into a Common-wealth , ought to have the fame Prece- 
dency that was due to the fotmer Kingdom ? And it would 
appear that it ought not, ſince in becoming a ——_— it is De- 
graded from its former Dignity , Common-wealths being by the conſent 
of all Nations poſtponed to all Kings, or @rowned-Heads; Nor does the 
Argument of Surrogation hold in the matter of Precedegcy , where there is 
not onely a fubſtantial Alteration; but a Degradarion'? The former Ar- 
| 7 gument 


% 
< 


Of Precedenty. -—_—— 
gument of pages does not likewiſe take place, where there has an in- 
rermediate Impediment interveened : as for Inſtance , Though Spain had 
been formerly a Kingdom , ard though England was really a Kingdom of 
old, yet both theſe having become afterwards Provinces tothe Romun Em- 
pire , they cannot Reaſlume,the Dignities and Precedency due to them 
before they were ſubdued , and became Triburaries 3 ſince that Degrada- 
tion was a medinm impedimentum, as Lawyers call it , Which hindred the 
preſent condition of their Kingdom to be drawn back to its old State : 
A thouſand inſtances of which may be. given in other caſes, and even in 
the matter of Precedency, If a Family be Degraded , and continue fo for 
a long time, if though they be thereafter reſtored ; Or if an Earl ſhould 
reſign his title in the Kings hands, and ſo extinguiſh his title, though he 
were reſtored, yet he would not be reſtored to his former Pricedency, in 
prejudice of thoſe who had acquired titles medio temepore, 


2UESTION 111. 


BVbether he who is Eletted to & Dignity » Owght to have Precedency thereby, as | 
if he were Aually Admitted ? 


This queſtion has been often Agitated , and may be of great Uſe a- 
xmongſt perſons of all Degrees : It was firſt Debated in a»mo 1521. be- 
ewixt the Armbaſſadours of Charles the fifth, who was then Ele&ed Empe- 
Tour, and the Ambaſladours of Francis the firſt King of France , who al- 
_ , that though Charles the fifth was Ele&ted Emperour, yet not be- 
ing Crowned and Anointed , the EleGtion _ an incompleat AQ; 
could not give him Preferetce 3 and that it could not was Argued 
theſe Reafons. 1% Before the Emperours Admiſſion and Conſecration,be 
is not called Emperour, but onely King of the Rearans, and therefore he 
_— to have the place as Emperour , for the King of the Rowars is 
inferiour to the Emperour ,' and the Inferiour cannot have the Superiours 
Place. 2% If EleQion coutd give the Precedency , there needed not any 
further Solemnity; + For by the EleRion , the perſon Elefted would be 
Emperour ,, for none can have the Emperours —_ but the Emperour, 
3% Fhat which is I cannot operat as.much as that which is perfeQ, 
E. Rdificie' <Q perfedtifſime ff, de edil. edif, and that which is Imperfed is 
judged in- Law to be no more, then if it were not , , © mule 
lum idem furt: And therefore as he could not have Pr , if there 
were no EleQion, ſo neither can he have it, where there is but an incom- 
pleat Eledion. 4% Where there are two Degrees _ one to an- 
other, the Inferiour Degree cannot _— to that which is due to the Su- 
periour 3 Bur fo it is, that EleQtion is but ſubordinat to Admiſſion, Ergo, 
it cannot Operat as much as Admiffion. Notwithſtanding of all which, 
I find that Gothofred. and others decide for the Emperour , and are of 
opinion that an. Eleftion has in it the Radical Power and Force of 
Admiſhon , and fo gives as much Precedency as Admiſſion does 5 
Yet with Us, We ee thatan Ele& Biſhop takes not. the ſame place , 
that is due to him after he is Admitted : And therefore the —— 
Q 2 won 
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would be made here betwixt :fuch an Election, as transfcrs all the power 
that Admiſſion can, as We ſeein the Empcrour, King of Poland, and others, 
who can'receive no more Power after they are Elected , and delay their 
Coronation and other ceremonies for their own convenicncies 3 And the 
caſe of Biſhops and inferiour Magiſtrates, who are oft-rimes to receive ſome 
further power beyond their Eleftion 3 and fo, their Elettion not being 
equivalent to an Admiſſion, it gives not the fame Precedency that the other 
can: and therefore I may conclude generally, that Precedency tollowes 
Power and Adminiſtration. 


9UESTION 1Vv. 


IVhether ought One who has been twice or ofiner Eleed to any Dignity , be 
Preferred to hin who was onely once Elected ? 


The Roman Emperours have differcd in this, for the Eldeſt and the 
Lateſt Emperours did think, that ſuch repeated Elections did augment the 
Dignity to thoſe who were EleGted , and thus Valentinian novel, 48. and 
this was likewiſe Hadriars Opinion , as Spartianus Obſerves in his Life : 
But Theodoſins the Younger thought , that theſe repeated Elections did 
ſhew the Merit of him who was Elef&cd, but did not augment his Dignity, 
repetiti enim faſces virtutem ſepe meritam comprobant, non augent, qua azhil 
eſt altins Digetitite, L.1.E. de Conſul. vid. Cujac, ad |. illam, and with this laſt 
agrees Goth, The, 28. With Us if the Precedency be determined by a 
voice, this holds not, as if one ſhould be Elected to be the firſt Alderman, 
and another to be a ſecond Alderman, this ſecond would not have. the 
Precedency , though he had been ofttimes fofwoenly preferred z, , But in 
dubious caſes, certainly repeated” Eleftions' do prefer : , And though the 
Imperial Dyet has decided Precedeficy upon this Account amongſt Gene- 
rals of an Army , to him who had-been twice formerly a General, though 
the other had been firſt a General, as Goldaft. obſeryes,z Yet-I find. it more 
Reaſonable, that he who was the eldeſt General, ſhquld have becn prefer- 
red :' For that is the matk of greateſt Experience , and the not being 
frequently EleQed might have proceeded from want of new Occaſions or 
oF Inclination 3 And it were Abſurd to think, that if One had beenan old 
General, and his Commiſſion had continued for many: years ,, that.there- 
after another, - though thrice Elefted in a ſhorter time , ſhould be preterred 
to him, With Us alſo; I find that One who has been twice or ofter,prefer- 
fed to be —_— Mayor, 1s preferred to him- who has hgen onely onge 
Mayoy;” and. 1s Reaſonable that they both living 1n.one place ,' 3nd be- 
ing preferred by thoſt of "he ſame Giry, ſhouſd be preferred in Mceings 
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dum ſt de Honoris prerogatita dimicare cum ducibus andeant , ſub quorum 
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2VESTION V. 
What Influence kas the Conjun@ion of moe Dignities upon Precedency ? 


There are ſome Lawyers who think, that hewho has moſt Imployments 


'ought to be Preterred to him who has but one : And thus they ſay, That 


he who hath two or three Dutchies, or Earldoms , ought to be preferred 
to him who hath but one , Even as two or three Lights are greater then 
one, and two or three Cords are ſtronger then one 3 And for this they 
cite L. Fin, Cod. de edi. d. Adrian. and of this Opinion was Menochins, 
Conſil. 902. And for this cauſe, Marz. Conſil. 26. thought that the Duke 
of Ferrara ought to be preferred to the Duke of Florence ; And Navarrus 
Conſil. 1. thought thata Cardinal who was a Chancellour ought to be pre* 
ferred to an elder Cardinal who was not 3 And that a Do@or of the Civil 
and Canon Law,ought to be preferred to a meer Doctor of the Civil Law. 
But yet Gotkoſred is of a contrary Opinion, cap. 3. Theſ. 2. And in Our 
Practice the greater Dignity is preferred to many lefler Dignittes, yea, and 
the Elder in the ſame m__ 1s preferred to him who was laſt Promoted 
to the ſame Dignity , though he have many leſſer Dignities joyned to 
itz But betwixt two Dignities that are different, if it be not known to 


' which of the Two the Precedency is due , the conjunction of lefler Dig- 


nities with the Dignity contraverted ought to prefer ; Even as if it were 
doubted , which of two Bodies weighed moſt , or which of two Lights 
ſhined moſt , the leaſt addition to either would certainly caſt the Ballance 
and alter the Proportion: But if theſe many be all Inferiour to one Imploy- 
ment, they ought not to be preferred , no more then many little Pearles 
ought to be preferred to a great one and yet if it be doubted which of 
two Pcarles are of greateſt Value, the addition of two or three little ones 
to either, will raiſe the Value of that one to which they are thrown in. 


QUESTION vl. 


How far do former Dignities Influence a preſent Advancement , and Deter- 
mine the Precedency depending thereupon? And what Rank is due to Hono- 
rary and Extraordinary Offices ? 


Lawyers give divers inſtances of this, . As firſt, a Judge is made a Privy 
Counccllour, but thereafter the Preſident of that Court , where he is 4 
Member or Judge, is admitted to be a Privy Councellour ; 1n that cafe 
though the other was firſt admitted to be a Privy Councellour , yet the 
Preſident, though laſt admitted, will have the Precedency, and Vot firſt 
even in the Privy Council ; Becauſe it is indecent, that a Member ſhould 
have the Precedency, or Vot before his own Preſident : And thus Papor. 
tells Us, it was decided by the Parliament of Paris, vid. lib. 4. tit. 2. 
Art. 5. which is not unlike what Vitellins fayes, in Tacitus 19. Annal. Fe- 
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lewis ſtipendia fecerant. A ſecond caſe is, That though a Honorary or 
_— _—_ Ch will not be preferred to an Officer Ordinary , Yet 
if a perſon be a Honorary or Extraordinary Officer , before another be 
admitted to be an Ordinary Officer , if that perſon who was but _— 
an Extraordinary Officer, be thereafter admitted to be an Ordinary Ofh- 
cer, he will be preferred to him who was admitted before him , though . 
to an equal Degree 5 Becauſe, though he was not the firſt Officer in 
Ordinary , yet he is now equal in Dignity with him, and was an Ex- 
traordinary Officer before him : as for inſtance , If One be admitted to 
be an extraordinary Phyſician to his Majeſty, and thereafter became an or- 
dinary Phyſician , he will have the Precedency from them who were Ad- 
mitted in Ordinary before him , if they were admitted to be Ordinary 
Phyſicians after he was admitted to be Extraordinary 5 Precedency bein 
to be taken in that caſe from the Time of the firſt Advancement, L. 4.Cod. 
de Conſulibus : But though this be Obſerved abroad, yet I doubt it it be 
Obſerved in Britain. A third caſe is this , There are two made Counſel- 
lors, but he who is laſt Admitted a Counſellor, is firſt Nobilitat, and 
therefore even as Counſellor he will have the Precedency, though the 
other was made the firſt Counſellor 5 And this was ſo decided by the Em- 
perour Theodoſtus, L. unica Cod, T heodoſ, de Confulibus: and is in Obſervance 
with Us, amongſt whom the youngeſt Counſellor, being made an Earl, is 
preferred taclder Counſellors, _ though the elder Counſellor be there- 
after made an Earl, yet the eldeſt Earl will always be preferred 3; Though 
it would ſeem that upon the firſt Counſellors being made an Earl , he 
ought to be preferred, as in the former caſe where an Extraordinary is pre- 
tcrred , when he becomes to be in equal Dignity with the prior Ordinary 
Officer. But the Reaſon of the Diſparity is, becauſe Earles are always to 
precced according to their Priority, but Othcers are not , An Office being 
but a thing Temporary , and there being no Difference betwixt an Ordi- 
nary and Extracrdwary Officer, but that the Ordinary has a Sallary , and © 
waits more immediatly upon the King , but yet the Extraordinary Ofkcer 
was truely of equal Dignity with the Ordinary. Theſe Extraordinar 
Officers were called Honorari: ſeu Codicillares, L. g9.E. de metatis quibus citra 
cingulum Dignitas pro ſolo Honore delata eſt , they had no advantage fave 
the Di_nity , Nov. 70. nihil aliud niff purum Honorem habent , L. 7. de 
Decur. they are called inanes umbre & caſſe imagines dignitatum. I have 
heard this caſe alſo Stated with relation to the ſame quere, viz. By the 
ErcCtion of the Town of Bricher, in a Burgh Royal the Biſhop of Bricher 
is firſt to Ele& , and then the Town are to Ele& their Bailies : From 
which the queſtion ariſes , Whether if the Biſhop chooſe One who was 
never a Bailie formerly , and the Town chooſe thoſe who were formerl 
EleCted Bailies, ſhould the Biſhops Bailie preceed ? It being — 
that though he is to have the firſt Nomination, and the choile of all, yet 
that ſhould not give his Bailie or Alderman the Precedency, in reſpett that 
by the conſtant Cuſtom obſcrved by all the Burrowes, when many are 
Elected to be Aldermen or Bailies at once, he who has been formerly a 
Bailie precceds al ways him who was never. 


Of Precedency; 


2UVESTION viIL 


Whether aatengft ſuch #s have equal Dignity, the firſt in time ought to be 
Preferred £ 


It is Anſwered , That Generally and Regwarly the firſt in Time ht 
to be Preferred , amongſt ſuch as are equal in Dignity 3 Which hems 
be the Civil Law, not onely in Kingdoms , but in all the Degrees of No- 
bility and Promotions : And this Our Reaſon may teach Us without Law, 
for if there were not ſome Certain and Stated Rule whereby Precedencies 
might be known , it were impoſlible to evite Confufion , and all other 
Rules except this are uncertain, but yet this Rule has ſome Exceptions, 
1% Princes of the Blood , viz. the Sons, Brothers, Grand-ſons, and Ne- 
phews of Kings are excepted from this Rule : For though they be Dukes 
or Earles of a latter Creation, they are preferred to all of that Dignity, 
2% In Germany, if the Chief of a Family come to a Dignity , equal to 
one of his Kinſmen who formerly enjoyed that Dignity, he will be pre- 
ferred to him , though his Kinſman did firſt attain to the Dignity 5 An 
Example whereof Gothofred gives cap. 3. T heſ. 16. this Exception ſeems to 
be founded upon the right of Blood, to which thoſe of the ſame Family 
ſecm to give that Reſpect as to an elder Brother 3 But though thoſe of 
the Fannly may give this Reſpett out of Favour, yet in Law they are not 
thereto Oblieged; For the Prince being the Fountain of Honour, he onely 
can give Preference, and his Patent may prefer one Coulin to another , 
fince he can beſtow Employments which can prefer a Son to a Father : 
And therefore in Britain, the date of the Patent is onely conſidered, 


92 UVESTION vIll. 


When many are Promoted at once in the ſame Write, or when many are 
Nominate tn the ſame Commiſſion , Whether is the Order of Nameing 
therein expreſt to be Obſerved ? 


It is anſwered, That Ordinarly he who is firſt named ought to be 
preferred, L. 1. ff. de Albo ſerib. Albericus ad I. inter Claras 
C. de ſum, Trinit. but though this hold , where the Write where- 
in many perſons are named is drawn upon Deſign to Prefer thoſe 
who are named, becauſe, there Promotion being the deſign, It is to be 
preſumed thatathe Order of the Promotion was Obſerved, Gloſſa. ad F: ut. 
Auth. de Defenſ. Civit. & Clement, 1. de Baptiſmo , yet where the Write 
had any other deſign , and the Nomination did onely proceed by way 
of Narration, there an Argument from the Order of Nomination is tiot 

ſtill Concluding; eſpecially, Conſidering that ſuch as draw publick Paper 
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And thus I have my ſelf ſeen old Charters wherein the Chancellour is 
oft-times placed after the Lord Chamberlain, and both of them after ſome 
of the Nobility ; and if any man will conſider Our Statutes , wherein 
Commiſſions are granted , they will find this Order very ill Oblerved: 
And Lawyers conclude this : Argument very weak in ſuch caſes, Eve- 
rard. in Topicis loco ab ordine num. 13. olſtad. lib. 1. cap. 23. And 
there are very clear Examples of this given, cap. 2. de Judiciis, cap. Paſtora- 
lis de C whe, prebend. : 

But yet in dubious caſes , where the Perſon injured cannot otherwiſe 
prove his Precedency, this ought to bcar great weight, eſpecially, If many 
luch Papers can be thewed of one tenour 3 And it the Office granted by 
that Commiſſion gives Precedency , above what the perſons therein named 
could otherwiſe pretend to, then the firſt Nomination has the Precedency: 
As when Ordinar Gentlemen are named in the Commiliion of the Privy 
Council, &c. TI find alſo by the old Records of Parliament and Privy 
Council , that the Members of Parliament and Counſcllours are in the 
Sederunts named as they entered into that particular Meetings , but now 
they are named according to their true Precdency. 


9UESTION 1X 


In what caſes does Age prefer , and what is its Proerogative in the mat- 
ters of Precedeicy £ 


The Conceſſion of the Prince being the Rule of Honour , he who has 
the firſt Conceſſion ought to be preterred in the matter of publick Ho- 
nour, except in three caſes obſerved by Gothofred. cap. 3. Theſ.-14. Firſt, 
in caſes dubious. Secondly, where the pretences are abſolutely equal; 
And thus of the two Roman Conſuls, the Eldelt always preceeded, as Ply- 
tarch obſerves. © Thirdly, to take away Contraverſies amongſt perſons of 
the ſame Family , but of different Lines. It is obſeryed in Germany and 
other places , that the Eldeſt has always the Precedency, as Golſtad and 
other German Authours obſerve 3 And this laſt holds likewiſe with Us, if 
the Precedency be not clear , and was fo decided by King James the fixth, 
betwixt Blair of that ilk, and Blair of Balthazock. 


2UVESTION KX. 


Whether does Appearancy of Blood give Precedency before atuall Inveititure 
and Poſſeſſron 2 


Though it may ſeem, that fince Marguiſats, Earldoms, &c. being Feu- 
dal Honours , conferred oft-times by erefting Lands in a Marquiſat or 
Earldom , that therefore till the apparent Heir be actually Inveſted, or 
Infeft as We call it, he ought to have no Precedency ; Yet that being 
exprelly,Debated.in azo 1608. inthe caſt of Frederick Duke of Wirtemberg, 
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it was decided , that the -very right of Blood tranſmitted the Precer 
dency : But Golſtad. Coment. de Reg. Boheme. lib. 3. cap. 6. is of opinions 
That though this may hold where the apparent Heir ſought to be Inveſted 
or Infeft, and his not being Entered nor Infeft was not his Fault 3 Yet if 
he did not ſeek to enter , he ought not 'to have the Precedency * With 
Us though an apparent Heir neverenter , yet he has ſtill the Precedency 
due to his Predeceſlor. | 


SUESTION ih | | 

Whether does the apparent Heir his Aſſuming and Oſing the Title and 
Precedency of his Predeceſſor , make him lyable to his Predeceſſors debts, 
and Infer a Paſſroe Title againſt him, as We ſpeak# 


To this it is anſwered , That it makes him not Lyable , in payment 
according to the preſent Curent of Our - Decifions, becauſe Honour 
deſcends from the King , and is not any lucrative Acceſſion , out of which 
Debt may be payed , and no man ſhould be made lyable to Debts for 
enjoying that which cannot pay Debts : Nor does the Son poſleſs this 
Title by his Father , but by his Family ; And Lawyers have reſolved that 
Filius retinet Nobilitatem etiam repudiata hereditate, Bart, in L. TJuvisjur, 
$ 1. ff. de Oper. lib. Jac. &- in L. ſi non ſortem fe. de condi. in debit. But 
yet this deciſion may ſeem unſuteable to the Analogy and Principles of 
Law, For 1 Since Honour is by the firſt Patent and Erection granted to 
a man and his Heirs, It ſcems Juſt and Legal that none can enjoy the 
ſame , but ſach as are Heirs; fo that this ſeems to be a qualified Right 
granted by the King , and conſequently, can be enjoyed by none but ſuch 
as Purge and Purifie the qualities and are Heirs. 2% We ſee that inother 
Rights granted to a man and his Heirs, no Succeſſor can have Right with- 
out being Heir, and fince this holds in Acceſſions of the meaneſt Nature, 
Why ſhould it not much rather hold in Titles and Dignities which arc 
things of great importance ? 3®% We have no way nor method to know 
who is Heir , but by an Inqueſt, after which he who is ſerved Heir 1s 
lyableto all Debts, and if he who is to uſe the Title , needs not be found 
Heir by an Inqueſt, any man may uſe the Title of a Deceilt Peer , and. 
if two keg or for it , this could not be tryed without an Inqueſt and 
Service. 4% The making men lyable to their Predeceſſors Debts for uſing 
his Title , would be very advantagious for the Defund&s Creditors , and 
it is the Intereſt of the Common-wealth that Creditors ſhould be _ ; 
nor could the apparent Heir complain , fince he may chooſe to uſe the 
Title or not as he pleaſes. 5. It were advantagious to the Common- 
wealth that none had a Title, but he who had the Eſtate which was given 
out with it , and out of which it was to be mantained, a Poor Nobility 
being a great burden upon -a Common-wealth and a ruine to it : AndI 
find that the Parliament of England did Degrade George Nez! from being 
Duke of Bedford, for want of an Eſtate ſutcable to his Dignity , whic|: 
Statut. 17. Ed. 4. expreſles the-inconveniencies here mentioned, which arc 
orcater in Scotland than in England, becauſe Our Peers have more Interelt 
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in laying on Taxes than Lords in Ezgland have. 6% The Law conſiders 
not in other caſes, whether the thing uſed by the apparent Heir , may be 
advantagious to him, Or whether he may pay Debt with it, for the ufing 
of meer Ornaments, which can yeeld no Money , Or things of the meaneſt 
advantage, do make him lyable, yea, and he would be lyable tbough he 
were a looſer by the thing he uſed 3 whereas not onely are Honours and 
Precedency things of great Advantage , and which men would buy at any 
Rate 3 But if a man have Liberty once to uſe the Title of his Predeceſlor, 
It gives him a great Opportunity to inhance his Predeceſlors Eſtate by in- 
dire& means: And the former Arguments prove onely that the Blood 
intereſt as to Honour is tranſmitted without a Service , but not that the 
Feudal Title of Earl can be ſo tranſmitted. 


9UESTION XII 


Whether does the Appearancy of Blood give Precedency , where the Predeceſ- 
ſor is not Dead £ 


This is called by the Doours, Spes & expeFantia ſucceſſronis xnporope 
x«7#ew and upon thisaccount it is Debated , Whether the Son of a King 
ought to be preferred to his Brother and all the Peers? And generally, 
whether the Nephew ought to be preferred to the Uncle who. was his 
Fathers ſecond Brother ? And I find it Recorded that Lyzcargus did decide 
for himſelf againſt his Nephew, being the Son of his eldeſt Brother : But 
I would diſtinguiſh here thus, Firſt in the Families of Kings and Princes, 
all the Kings Children are preferred to the Kings Brothers , and all the 
Kings Brothers to the Kings Uncles , and thus it was decided in France by 
Henry the third, Rapanus pag. 508. But formerly the Uncles were prefer- 
red by the Conſtitution of _ the Zong anno 1316. And though in the 
Roman Empire before Alexius Co 
ferred to his Uncle ; Yet that Emperour deſiring to put a Mark of Reſpe&t 
upon his own elder Brother , preferred him to his Son, and now the 
Sons of Princes are fo farr preferred , that not onely they, but all the 
Princes of the Blood are preferred to all other Peers, though they be laſt 
Created , as was found by the Parliament of Paris, anno 1541. betwixt 
the Dukes of Nezeres and eMonperſeer. 2% If in other Families the Bro- 
ther be of a Dignity equal to his elder Brother , then the Brother will be 
preferred to the Nephew; as if the Brother be an Earl, and the Nephew 
a Lord as being an Earles Son, in this caſe ExpeQation will not prefer the 
Nephew, becauſe there are other aGual Degrees of Preferrence. 3> If 
the Uncle were a Lord by Creation, and the Nephew a Lord by Birth , 
in which caſe, if the Uncle wasa Lord before the Nephew was born , the 
Uncle ought to be preferred as firſt in Time , but not if the Nephew was 
firſt born , and thus Baldas diſtinguiſhes, ad Z. nt inteſtato C. de ſi. & 
Leg. Hered, 4 If neither the Nephew nor Uncle have any ſpecial Dig- 
nity, then the Son of the elder Brother is to be preferred to the Uncle; 
And this laſt caſe ſhews, that the immediate hope of Succeſſion, or jus ex- 
peFantie, 1511 it ſelf a ground of Precgdency , and fince a man and his 


appe- 


2mexins the Emperours Son was {till pre- 
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apparent Heir are wa & eadem Perſona in the Conſtruction of Law, 
and that in many things that are Diſadyantagious to the Son, he is look'd 
upon as Heir apparent, m the fame way as F; his Father were dead ; it is 
therefore juſt, that as he has the Diſadvantages of an apparent Heir , ſo he 
ought to have the Advantages of an apparent, Heir : And thus. We ſee 
that Our Statutes having Declared Comprifings bought in by the appa- 
rent Heir to be Redeemable by the nds Creditors, It was found 
that a Compriſing bought in by theeldeſt Son, even. whilſt his Father lived, 
was Redeemable from him and that he was an apparent Heir , in the con- 
ſtruction of Law; And. therefore fince the Law puts him in the ſame caſe; 
as if the Father were Dead, he ought to have the ſame Precedency , and 
conſequently ought to be preferred to his Uncle , to whom he would cex- 
tainly be preferred, if his Father were dead. It is remarkable that in 
Scotland, the Uncle was of old acknowledged to be King during not only 
the Pupillarity of his Pupil ; but during the Uncles own Natural Life, 
which being an Invaſion upon the Natural Right of Qur Kings, was abro» 
gated under Keith the third. | 


9UVESTION XII 


Whether ſhould an elder Brother , who was Born before the Father was 
Preſerred to the Dignity of a King , Margueſt, Earl, &c, be Prefer- 
red to. a younger Brother who was Born after his Father had. attained. 
to exther of theſe Digmities £ 


Lawyers have varied very much in this Point, For.ſome have been of, 
Opinion, that thoſe thatare born before.the Dignity was attained , cannot. 
pretend:to the Precedency due to the Father , for he cannot be faid (fay 
they.) tobe the Son of a King, or Marqueſs, whom a King or Marquels 
did not-beget 3 And fince thoſe who are born before a Crime is com- 
mitted, looſe not their Dignity by the Fathers committing of the Crime, 
So by the Rule of Contraries, he who was Born before his Father was Ad- 
vanced to a Dignity , ought not to participat of that Dignity : This they 
found likewiſe upon expreſs Laws, L. fs Senatus Cod. de Dignitat. L. Impe- 
ralis Cod. de Nupt. and thus Darins was preferred to-be King of the Per- 
ſtans to Artabazanes. Others do more jultly conclude, that theſe are to be 
Preferred:though: Born-betore the Dignity wasobtained 3 For, if he who 
was Born in that Condition can be called the Kings Son , he muſt be the 
Kings eldeſt Son 3 And it were very abſurd that, the Father ſhould be 
Noble, and the Son-not 3 And if a King had hut one Son, he could not 
be King if this; were-allowed : and this is moſt clear L. Senatoris Filium f. 
dt Senat. where it is-faid, That he is aſwell tobe called:the Son of a. Senator, 
who was Begot before-the Father was a: Senator , as he who was Begot af- 
ter-z3 And:though this be-true as to-Succeffion , and as to the Degree of 
Nobility in general, yet-many Lawyers are of Opigion , that, they do not 
attain toſo- eminent a-L of Nobility, as if they had'been Born after 
the Fatherattained to tin Ni; " the —_ Law,,ſf tire 
ex illuſtri. ante Dignitatems adeptam.eſt: clariſſimns; ſolune natus poſtea lluitris: 
rg who ſay, That theſe who were Born before, may ſucceed. 
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t > Honours which deſcended from old Predeceſlors , but thoſe. which were 
acquired in the Fathers own time , ſhould onely deſcend to luch as were 
Born after theſe Honors were acquired. But now yu? y in Exrope, and 
particularly with Us, 'even thoſe who were Born betore the Father attained. 
to any Dignity , do participat of his Dignity, as if they had been born 
aftcr the Sets was acquired in all caſes, | 


9UESTION XIV. 


IVhether ought a Son who is in publick Imployment and Dignified , to Preceed a 
Father who is not 2 


It is anſivered, That a Son being in publick Imployment ought to pre- 
ceed a Father whois not. And thus Fabins Maximus commanded his Fa- 
ther , to light down from his horſe, when he was to meet him 5 and was 
praiſed for mantaining the Dignity of the Rowan Empire in thiscaſe : And 
the Son in this caſe 1s not a private perſon , but Repreſenrs the Prince or 
Common-wealth , who are to be preferred to any perſon ; and thcrefors 
L aurentins Celſs was juſtly taxed at Venice, becauſc he would not meet his 
Son when he was newly made Duke of Venice, leaſt by being diſcovered 
before him he ſhould leſſen the Perogative of a Father. 

But it may be doubted, Whether though this hold in Employments, it 
ought to hold in Titles, ſince in theſe the Son Repreſents not «the Com- 
mon-wealth ; And therefore in theſe caſes the Laws of Nature ought to 
prevail above the Laws of Honour , eſpecially, if there be none preſent but 
Father and Son ; Burt if there be a third perſon preſent who will take the 
place from the Father, but not from the Son , then the Son muſt preceed 
the Father; becauſe, though he yeeld to his Father, yet heſhould not yeeld 
to a third Party : And it isa general Rule in matters of Precedency, 
that I muſt preceed you, if I preceed. him who preceeds you, which is not 
unlike that Maxime uſed in other parts of Law, quz vincit wincentem me, 
mncit me, 


9UESTION KXV. 


Whether may he who has the Survivance of Imployment , challenge any Pre 
cedency upen that Account £ 


To this it is anſwered , That he cannot Claim any Precedency : For, 
though there be there the hope of Succeſſion , and that the perſon to ſuc- 
ceed be in a&n proximo, and that likewiſe it may ſeem that he 1s advanced 
to a Dignity, and ſo ought to have a Precedency ſuteable to it, and that it 
may likewiſe ſeem fit for the Intereſt ofthe Commonwealth, that theſe ſhould 
be Reſpeted and Preferred who are marked out for the Service of the 
Common-wealth ; Yet Law nor Cuſtom have given them no Precedency, 
for ſince they have actually no Dignity nor Power,they ought to have no 
actual Precedency : And thus it was found by the Parliaments of Paris, 
and Tholows in anno 1551. &- 1560. that theſe who had Survivances were 
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onely to be preferred , according to the dates of their actual 'Admiffion ; 
And ſo theſe who were Admitted to be Councellouts or Judges, after they 
got their Survivance , ought to have the Precedency from them , if they 


did actually adminiſtrate before them, v:d. Maynerd Netabil. queſt. cap. 72. 
Math, de affli&. deci}, Neapolitan. 1. 


2UESTION XVI. 


Whether does the Daughter of a Lord, who would himſelf have been an Earl 
if he had lived , take place from the Danghter of a younger Earl, 


It may be alleaged that the Daughter of the-Lord ſhould not preceed, 
becauſe, an Earles Daughter ſhould (till preceed a Lords Daughter, and 
this Ladies Father was never an Earl, nor are We to conſider futur Ho- 
nours in the matter of Precedency 5 And as ſhe would not take it in her 
Fathers time,ſo neither ought ſhe after his death: And as her Father himſelf, 
being a Lord though an Earles Son, would not have taken placc from the 
younger Earl, ſo neither ſhould the Lords daughter from the Earles daugh- 
ter, he being a younger Earl then that Lords Father: And I find by the 
Heraulds Records in Ergland , that Sir Thomas Lees daughter got a War- 
rand from the King, to rake place as a Lords Daughter, her Father having 
died before his Father the Lord Zee, which proves that ſhe could not have 
taken place otherwiſe, and this is commonly receiv'd in England, But yet 
it may be Dcbated, That the Daughter of that Lord ſhould have the Pre- 
cedency, fince her Father would have been an elder Earl ; And though 
ſhe could not take place during her Grand-fathers time who wasthe elder 
Earl , yet per jus accreſcendi , and the right of Repreſentation , ſhe comes 
after her Grand-fathers death,to be the Daughter of the elder Earl,for Ho- 
nour is but a part of Succeſſion ; and theretore as ſhe might have right to 
her Fathers Succeſlion, if ſhe have not Brothers, ſhe may by the ſame reaſon 
have Right to the Honours - And it were very ridiculous to Argue fo, 
as that her elder Brother (if. ſhe had any) might take place as an Earles 
Grand-child , and that the could not take the ſame place as his Siſter ; 
and conſequently , ſince he would take the place of that younger Earl, fo 
ſhould ſhe of that younger Earles Siſter or Daughter : And the Reaſon 
why ſhe comes to a higher Degree of Precedency by the death of her 
Grand-father is, becauſe by the right of Repreſentation her Fathers Fa- 
mily comes in the Grand-fathers place. And to ſhew, that this Argnment, 
viz, Your Father had not. the Precedency of me , therefore you cannot 
have it of my Daughter, is a weak Argument in caſes of Repreſentation , 
may appear from this , That if it were a good Argument, the younger 
Earl might aſwcll ſay to that Lords Son, Your Father never took the place 
of me, ſo neither can youz And though it may be Anſwered to this Ar- 
gument , that the Diſparity betwixt the Brother and Siſter lieth in this, 
That the Son Repreſents the Grand-father, but the Daughter does not 3 
Yetif We conſider it nearly,even this Anfiyer is Fallacious : For thoughthe 
Daughter Repreſents not the Grand-father , yet the Fathers Family Re- 
preſents the Grand-fathers, and ſo participats all the Honours of the Grand- 


fathers Family by that Repreſentation; And as the elder Brother becomes 
an Earl, Becauſe, if his Father had lived he had been an Earl, fo ſhe 
ought to have the Precedency as an Earles Daughter , becauſe her Father 
would have been an Earl for the fame Reaſon, 


2UESTION XVII, 


Whether if the elder. Brother be Mad or Dumb, 8c. does the ſecond Bro- 
ther get the ſame Precedency, as if his Brother were dead £ 


I have heard this caſe much Debated, ſome Contending, That ſuch as 
were Incapable ofſucceeding,were tobe Reput asdead,&-per cap.1. an Mutis 
Sardis, it 1s expreſly declared, that ſuch as are born Deaf or Dumb, or 
are naturally Idiots ſhall not Succeed : But others thought that even thele 
are to Succeed , but have onely their nearcſt Agnats grven them for Cu- 
ratours, and fo they are Heirs 3 And ——_— , the Precedency is not 
due to their neareſt Friends during their Lite, and they may have children 
who would exclude their neareſt Agnats. I find ſome Lawyers diſtin- 
guiſh betwixt ſuch Defedts as are Natural , and follow the Havers from 
their Birth, and theſe Defects do Exclude from the Succeſſion , ſo that the 
next Heir has the fame Precedency, as if his elder were dead , if the Suc- 
ceſſion be of Kingdoms, or Fews that have a Dignity annexed to then : 
But in private Rights, and where the Defe&# ire Accidental, they alert 
that the Right remains with the Heir though defeduns , and conſequently 
ke retains alſo the Precedency, Tiraquel. queſt. 23. 


SUESTION XVIII. 


Which of two or moe Twins ought to Preceed , when it is Contraucrted 
which of them was firit Born £2 ; 


We have a remarkable inſtance of this, Ger. 38. where the Mother de- 
fired the Scarlet threed to be bound about his wreſt who ſhould be firſt 
Born, and as to this point Lawyers have differed very much, For ſome 
think that the Eſtate ought to be devided amongſt the Pretenders, if it be 
divifible of its own Nature; Or if it be indiviſible the Superiour may pre- 
fer either he pleaſes, if the Succeſſion be of a Few 3 Or the Deciſion may 
be referred to Lot in privat Perſons 3 Or to the Vote of the Repreſen- 
tatives of the Kingdom, it the Succeſſion be to a Monarchy. Some like- 
wile are for the Brothers poſleſſing by turns and alternately : and though 
one Witneſs be not fuffcient generally to Eſtabliſh the Right of Succeſ- 
bon, yet if any one Woman was onely preſent, her Teſtimony would 
certainly prefer either, neceſſity forming it ſelt into a Law hereas in other 
ealcs, vid. Tiraquel, de Fur. primi Gen. queſt. 17. 
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2UVESTION KXIX. 


Whether do Natural Children Born before a L awful Marriage preceed? And 


ſhould they be preferred to the Children Born in a. Lawful Marriage, if 
they be Legitimated thereafter ? | 


"This caſe did. exiſt in a moſt illuſtruous inſtance in Scotland : For 
King Robert the ſecond having begot a Son upon Elizabeth Myre , he 
thereafter Married Expham Daughter tothe Earlof Roſſe, and had by her the 
Farles of Strathern, and Athol ; after which having married the faid Elizabeth 
Mure, that Marriage did Legitimate her Children, and by Acof Parlia- 
ment her Children were, by. a Recognition atid acknowledgement of Par- 
liament , preferred to the Children Born in the Lawful Marriage. The 
Reaſons pro and cemtre , urged in that Debate at that time are now un- 
known 3 But the Arguments which might have been urged in the caſe, are, 
1% That a Son ſo Legitimated would ſeclude without all Contraverſie all 
Uncles, and other Agnats, Therefore by the ſame he ſhould Seclude his 
other Brothers, $ þ quis autem defindis Authent. quibus mod. nat. cap 1. 
qui Filii ſunt legit. 2% Legitimation is RetrotraGted and drawn back * to 
the time of the Nativity , cap. tante qui fil. ſunt legit. and Leypitimation 
puts the Perſon ſo Legitimated in the fame Condition as if he. had never 

en a Baſtard, L. ſi quis Filio & pen. f. de injuſt. Teſt. and this is be- 
ſtowed as a particular Reſpe& upon Marriage and its Sacred Character, 
and to invite men to make Satisfaction for the wrong they have done. 
3% By the Rowan Law thoſe that were born in Captivity were not capable 
of Succeſſion , but how ſoon they were Ranſomed and had returned, 
they were reſtored to the Right of prizro-genitor, and preferred therein 
to thoſe who were thereafter born at Rome : And therefore ſince ſuch 
was the Force even of a Civil and unreaſonable Fiction, much more ought 

reater Force to be allowed to Legitimation , which is founded upon fo 
Tuſt and Pious Principles. 4% £2xo-ad the Right of Succeſſion, the time 
of the Defun&s death to whom he is to ſucceed , does regulat the qua- 
lity of the Succeſſion : And therefore ſince the Perſon Legitimated was 
capable of Succeſſion - the time the Defun& died ; and was then 
likewiſe the eldeſt, he ought to Succeed as eldeſt, whatever his 
Condition was the time of his Birth, Z. poi? Conſanguineor Q proxi- 
mam ff, de ſuis &- Legit. nec enim prins debet . de cujuſque conditione que- 
ri quam hereditas vel legatum ad enm pertineat, L .in opportet. ff. de Legat. 2. 

0. The eldeſt Son was always eldeſt, and was onely hindred from this 
Ripht of primo-genitor and Precedency , by the Legal imperfeCtion of. his 
Birth, and therefore this impediment being removed by the ſame Law 
which put it , his Birth-right continues intire. | No 

But whether this Priviledge ſhould be grantedto [ſuch as are Legitima* 
ted by the Prince, and not bh the ſubſequent Marriage, may be doubted? 
And1 incline to think it ſhould not, becauſe the fpecial Reaſon of the for- 
mer Conceſſion depends upon the -Favour Honour of Marriage 3 
and this is likewiſe clear, cap. & quoniam Auth. quib. mod. nat. tid, 1 . 
in cap. Grand, de ſup. negl. Prelat. And my ſecond Argument is, That 
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the Prince cannot by any deed of his prejudge third Parties 3 But here 
ſuch a Legitimation , would prejudge the Children of the intermediate 


Lawful Marriage. 


QUESTION XX. 


Whether ought the Order of the Nomination to be Obſerved in Commiſſions, 
where the Perſons are Ranked, otberwayes then can be ' tonſiitertt with the 
* Kings former expreſs Grants ? = 


An inſtance of this may be given in this caſe, viz. The Mayor or Provoſt 

of a City being Patron of a Colledge within: their own Town , His Ma- 
jety grants a Commiſſion for viſiting that Colledge ,, wherein he names 
firlt the Biſhop, then the Mayor , &c. The queſtion may be moved 
whether the Biſhop ought to preceed , becauſe he is firft-named 5 or the 
Mayor becauſe he has moſt intereſt, being Patron, Who may likewiſe 
alledge , that the Biſhops Nomination proceeded onely from the Ordi- 
nary Cuſtom of naming Ecclcfiaſticks firlt, 

Asalſo , If in a Commiſſion. of } uſticiary , three Lords of the Seſſion 
being named , and the youngeſt 'of the three being firſt yzamed in the 
Commiſſion , It may be doubted , whether the Seniority formerly acqui- 
red in the Seſſion ought to be Obſerved , and give Precedency in Sitting 
and Voting ; or if they ought to Sit and Vote , according as they are 
named in the Commiſhon:And it may be alledged that the Seniority in the 
Seſſion ought to be Reſpetted, there being a right of Precedency there- 
by acquired , which cannot be prejudged by a Nomination , which 
might have proceeded upon miſtake 3 fince it is not to be preſumed that 
His Majeſty would Degrade any whom He continued otherwiſe in ſo emi- 
nent a Dignity : And as if two Brothers were named in a Commiliton, 
the elder would fit and vote firſt , though the younger were firſt named, 
that inverſion being preſumed to proceed from Errour; ſo ought theſame 
to be obſerved amongſt Judges who are in effe& Brothers. Some like- 
wile uſe to Argue in ſuch wh from the reiterated Order of Nomination, 
and think that if the Perſons Commiſſtonated be oft named after the ſame 
Order, that the Order of Nomination in that caſe is preſumed to have 
proceeded from an expreſs Deſign of giving Preterrence, and this they 
call argumentum 4 geminatione attuumsz, But in my judgement it is no in- 
fall ible Argument, for theſe Repctitions proceed in courſe. 


2UVESTION KXXI. 


In the Competition betwixt two who are Advanced at the ſame time, but in 
different Writes , As if two Patents were ſubſcribed by His Majeſty to two 
ſeveral Earles on the ſame day, which of the two were to be preferred £ 


In anſwer.to this, It is generally concluded, that though both be gran- 
ted on the ſame day, and 1n the fame hour , the Priority of His Aajeſties 
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Subſcription would prefer him in whoſe Favours His Majeſty did firſt 
ſuperſcrib 3 which may be cleared by His Majefties own Declaration, for 
he being the fountain of Honour , he is the onely fit Judge in all Contra- 
verlics concerning it, or if his Majeſtz7do notremember, the Declaration 

His Secretary ts undoubtedlyto be believed,zam in his que attingunt offiiam, 
officinm gerentibus ei# credendum ; Bur if both His Majeſty, and His Secre- 
tary were dead, ſome think that there were place left for the 
King to gratifie either, - ſince the compleating of Rights depends abſolutely 
upon him , who is the firſt Granter : And by the Feudal Law, and Ours, 
if Reſignation be made atzthe-fame-time in low of per hands , in fa- 


vours of ſeveral Perſons at the ſame time , locus eft gratificationi, as Craig 
alſo tells Us, and he may prefer either as he p 

Some contend that where ſeveral Patents are granted inthe ſame day,the 
King _ refer either , _— be known which of the two Patents 
were firſt ſigned and ſuperſcr] For in Law, where the difference of 
time is fo little , the Law looks upon it as no Difference at all , naw de 
minimis non curat pretor, and Albericus who has write a Treatiſe de minimic, 
is of this Opinion, and We ſee that the Law in other caſes brings in equally 
ſuch as approach ſo near one another in time, nor can the King be faid to 
be fanGns officio, and to have denuded himſelf of the power of Prefe- 
rence, where the right of Preference isfo ſmall z as when the King ſuper- 
ſcribes both the Patents at the ſame time , as that he does riot intermie 
any otber buſineſs, nec divertit ad alium alum , there indeed it ſeems that 
neither can claim Preference by the Priority of Signing , fince it ap 
His Majeity had no deſign of Preferring the one to x 4 other, and pa* 
pers are ordinarly preſented to him by accident , as they ,fall in courſe. 
It may then be alledged, that in ſuch dubious caſes, where Preference 
cannot be known from the ſu iption of the Patents , 5and where His 
Majeſty does not Declare the Preference by any poſterior AQ, but leaves 
both Parties to the Common Law , that there he who had the Preceden- 
cy before theſe Patents ought to becontinued in the Preference , ſince in 
all dubious caſes the Law {till prefers the Poſleſſor, & ſemper in caſu dubio 
pro | Poor reſpondendum ; Nor can it be imagined that His Myjeity de- 
Ggned to Degrade a perſon whom He hath aually Preferred ; But fo it 
is, that to poſtpone a man tohim to whom he was formerly preferred , is 
ſomewhat to Degrade him : And fince Accumulation and Conjunct 
of Titles has very many effeRs in the caſe of Preference, the leaſt cffeRt 
it can have , is to prefer the Haver in ſuch a dubious caſe. 

I likewiſe conceive, That if two Patents were given at the fame time, 
One to a Perſon who had ſerved His eHajeſty, and much more to an 
actual Domeſtick , and the other to a Perſon who had not ſerved , nor 
were no Domeſtick, that in theſe caſes he who had ſerved, or were a Da- 
meſtick would be preferred, becauſe of the preſumed affeftion of the 
Prince , and the former Service of the Receiver. 
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2UVESTION XXII. 


Whether is Precedency to be Ruled according to the date of the Proviſion, 
Inveſtityre, or aual Poſſeſſion £ 


'There are three ſeveral times from which ordinarly Precedency 1s com- 
puted , The firſt is the time when the Honour is firſt granted , which is 
called by Lawyers temps proviſionis, If the Advancement be of one fingle 
Perſon to a fingle Dignity, 3 or tempus Cooptationis , if the Perſon Ad- 
vanced be aſſociated into any Society, as to be One of moe Judges, &e. 
The ſecond period of Time ; is the time of the Inveſtiture , as when a 
Nobleman is brought jn in his Robs. The third is, the time when he ap- 
prehends actual Poſſeſſion, ; | : | 

Theſe who write upon this Subje& do conclude , That Precedency is 
to be given not from the time of Promotion or Proviſion , but from the 
entry to Poſſeſſion , ſo that he. who is laſt Provided or = ps will 
haye Precedency , if he firſt actually apprehended poſſeſſion , Bald. in cap. 
cunt 'oline. de conſuetyd. Gothofred. de Preced. cap. 3. mm. 18. and thus he 
obſerves the Courts of Rowe, Paris and Tholqws to have decided, and for 
this he cites /. lt. ff. de Excuſat. Tutor. I. 1. Cod. Theod, quis in Grad. 
Prefer. and fince Adminiſtration is the end of that Advancement, the A& 
is not Compleat till then. | 
Though this hold in Honours which require Adminiſtration , ſuch as 
the being in a Judicatory , &c. Yet it holds not in Honours where no 
Admmiſtration 1s requifit , And thus, if two be Advanced to be Earles, 
he whoſe Patent: is firſt paſt ' the Kings hand will have the Precedency,; 
thoygh the other ſerve in the firſt Parliament, or be preſent there a day 
before the other, or have his Patent firſt Regiſtrat ; for it is the King, and 
not his Clerk, that makes Noble, but yet this 1s Debated by Za Kocgue, 
= 66. Lawyers likewiſe Obſerve that the former Rule, preferring him 
vho has firſt Served to him who was firſt Provided or Inveſted , holds 


g though 'he who was firſt Provided or Invelted was not i» mora, 
and ad nota ay to take Poſſeſſion , but was hindred by ſome extrinfick 
Impediment , ſuch as Sicknesz And this they ſay was decided the 27 of 
April, 1594. in Rota Romana, and this is obſerved to be the common Opi- 
non by Gonzales'ad regulam 8. Cancel. and this they prove by the Analog 
of other Feudal Rights, which being to be compleated by Poſſeſſion, '% 
Lay canfiders not whether the Party who ſhould have pofſeſt was hindred 
from attaining to Poſſeſſion , but who firſt attained to Poſſeſſion. 


2UESTION XXIIL. 


| Whether does the Dignity of him who Leſtows the Honour , Regulate the Prece- 
dency that is beſtowed among Equals ? 


It is anſwered, That it does, all other things being Eqyal 3 and thus 
x thoſe 
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thoſe who have the ſame Dignity from a King, as for inſtance, Thoſe who 
are made Knights by a King are preferred ge to thoſe who are made Knights 
by a Common-wealth ; And amongſt Eommon-wealths, thoſe who are 
made Noble by the greater Common-wealth are preferred ,  to' thoſe of 
the ſame Degree made Noble by a lefler Comimon-wealth' , Ghoſſi ad 
L. 2. de Alb. ſcribend, Menoch. Conſil. 126, Landerns ae Dipnitat, Con- 
cluſ. 32. and this holds ſo farr , that the youngeſt Knight ' admitted by 
the one is preferred to the eldeſt admitted by the other : But Knights 
admitred by 'a Commillioner,: are not upon this account to be poſtpon'd 
to thoſe "made 'by the King ' himſelf , fince they are in the ConſtruQion 
of Law admitted by the fame Dignity, &- qui facit per alinm ; facit per ſe. 
It is very obſervable, that the Frenk King prefers the Dakes made by 
the Emperour , not onely to the Dukes JE: by If, but even to = 
Ambaſladours of Forreign Kings.z though I think chjs is allowed an 
'to theſe Dukes, who are Sovereign , Princes” By this rule lik 
It is, that the Clerks of a Superiour Co ourt are preferre to theſe of an bo 
feriour , ſince they derive their power from a thkier fi ng 


hs. © 


2UESTION (XXIV. . 


Whether can 4 Prinee Nobilitat ary of his own go in the Tervitori Jes 
of another Prize | e | 


Ic has been Ar rgued chat he ca not 3 ; becgiaſs he he clnnox beſtow 
Honours; | bit where he is' Wo - OTE: it Es fn _: * a 
Vrince ?, 1g at” teaft” hath > power ' it 


Fniven; to Geat the Earl of St + Dite. of Yds ilted 
Governour of Lions {till the” ; King ao Re jobs 5 

Charles the fifth + having whilſt he was Enipe rour,, Created fore Fords 
Knights in Fr4xce, though at the deljre "of Fravitis the firlf the . French 
King,” their Creation' being thereafter hoy >the: og by their Pot. I was 
found Illegal'* But yet Tinch CREEP Nolani's 0 NE oli hate c. 2. 
who thinks that a Prince 'n Exerciſe ea 2r ſur Khc 


de Officio pro Conſul. Birtol. in L, 1. Col. e 

"A <q and if they ſhould | attempt IEF, A Life, gt, ws be gu 
of Treaſon, though the attempt was made'in a Fo 

likewiſe have allowed to Princes all L_ of Juriſdiction , =_ within 
the Dominion of othexs : : And. therefoxe ory mire , how theſe Ho- 
nours that were beſtowed by he the fifth, c have been thereafter 
contraverted ,- if the perſons, to,.be Dignified —_ the Empexours Own 
Subjetts 3 but I believe they were pot. TR oO 
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2UVESTION XXV. 


. Whether when the Preſident of any Court or Incorporation is abſent , rs 
the eldeſt Menber _— Incorp«ration * And who ought to fercend 
_ - #nthatCaſe # | 


: To the firſt of theſe queſtions it is anſwered by ſome Lawyers, That 
the Preſident being abſent, the eldeſt Member in Dignity, may by his own 
Authority call the. meeting Convocare Colleginx , as they call it, and of this 
opinion are Hoſtienſes,Panorm. Bald. ad cap. 1. de Major &- Obed: but others 
arc of opinion: that the Major part has only right to conveen the reſt in 
that caſe Innocent. ad cap. 2, ae operi. nov. nunc. But a third Set of Lawyers 
do, for agreeing the former opinions, aſſert that in Eccleſiaſtick meetings , 
the A y his -own Authority call the rcſt, but not fo in Laick 
meetings 3 and the reaſon'of this Diſtintion ſeems to be, becauſe Church- 
men are bound to give more Obedience to their Seniors, and there is leſs 
fear of Deſign amongſt them, both becauſe they are preſumed to be more 
difintereſted , and becauſe in their meetings their Pofterity is not to gain : 
But without any Diſtin&ion I ſhould think, that the eldeſt may always 
Convocat , for there ,may he hazard in delay, if the greater part were 
requiſit , for the queſtion ſtill recurrs who ſhould call the greater. part, 

Nor can there be great hazard in calling , for the onely hazard is the 
packing of a Quorum, and this may be __ » by impoſing a neceſ- 
fity upon thoſe who meet to advertiſe the reſt. 

- _ To:the ſecond queſtion it is anfwered, That.this is much to be determi- 

"ned by "Cuſtom, and Our Courts in Scotland ſuffer not the eldeſt to pre- 
ceed,, but chooſe alwayes one to preceed in the abſence of their conſtant 

'Prefident.; and this ſeems to be moſt Reaſonable , becauſe every Member 
of a Court js not_ordinarly fit to be a Preſident : And yet there are ſome 

Lawyers WB diſtinguiſh betwixt ſuch Courts, to whom the chief Ma- 

.giſtrat has choſen no conſtant Preſident 3 and in theſe they ſay the eldeſt 

cannot 4, - though they ſay he ought to preceed in theſe Courts 
where the King has chooſ'd a Preſident, for as in theſe the members can- 
not chooſe” a conſtant Preſident , ſo neither can they chooſe a Vice- 
porn , fince ſurrogatume ſubit naturam ſurrogati , whereas the eldeſt is 2 

 Prefident by the Magiſtrates tacit EleQion, fince he has that Seniority from 
the King,/or ſupream Magiſtrate , which does prefer him to be Prefident : 
and we ſeethat among(t Souldiers, the eldeſt Officer alwayes commands, 
when the ſuperiour Officer is abſent. 


QUESTION XXVI 


Whether may a Peer be Degraded, becauſe he hath not an Eſtate ſufficient to 
entertain a Perſon of his Quality * And by whom may he be Degraded e 


It would ſeem that a Peer cannot be Degraded , though he hath not a 
luteable Eſtate , becauſe the King may Nobilitate a perſon that wants an 


Eſtare, 


UN 
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Eſtate, and Nobility being a right derived from. Blood , it ſeems to hay®© 
no Dependance npon Riches, and as the having of Riches gives not No- 
bility , ſo neither ſhould the want: of them take it away ; Likewiſe this is 
very, expreſs by the Roman Law, Lege humileze, Cod. de Inceſt. nupt. where 
it is ſaid, Snmilem & abjeFam firminam non 2am. efſe que licet pauper, ſit ab 
ingenuis tamen (mg nata eit, And that this - th been: very ancient! 
the opinion of the World , is clear from that of, Eippides, apud Sol. 
erin, 26, wm yep uk atuy avrAgrey 79 Tu TATE yuain,, | - ; - "es 

Butl find that Cook 4. inſt. folio 355. and. the Authour of Jus Imaginis, 
pag. 25. conclude that Poyerty is a good cauſe for the Degrading of a 
Peer,an inſtance whereof, they give in George Nevil Duke of Bedford , who 
was Degraded by AQ of Parl. 17. Edward the fourth, of which A& this 
is. the tenour, Ard foraſmuch as it is openly known, that the ſaid George hath 
210t, nor by Inheritance may have any livelyhood to ſupport the ſaid Name, Eſtate 
and Dignity, or any name of Eitate , as oftentimes it is ſeen, that when any 
Lord is called to high Eſtate , and have not livelyhood convenient to ſupport the 
Same Dignity , it induceth great Poverty, and Indigence, and cauſeth often- 
times Extortion, Embracery, and Maintenance to be had , to the great trouble 
ouch Countries, where ſuch Eſtate ſhall happen to be inhabited ; Wherefore the 

ing by Advice of his Lords Spiritual and Temporal , and the Commons in 
this preſent Parliament aſſembled, and by the authority of the ſame, Ordaineth, 
Eſtabliſheth, and Enadeth, that from benceforth the ſame Ere@ion , and mak: 
ing of the ſame Duke, and all the names of Dignity to the ſaid George, or to 
John Nevil his Father, be froze henceforth void, and of none effett, &c. 

| From which AG three things may be well obſerved, 

Firſt, That the faid Duke had not any Poſleſlions to ſupport his Dig- 
nity , yet his Dignity could not be taken away from him without an A& 
of Parliament. : ths 

Secondly, The inconveniencies appear , where a great Eſtate or Digni- 
ty, 1s not accompanied with a livelyhood. 

Thirdly, This is a good Cauſe to take away the Dignity by Parliament. 

For reconciling which opinions , it ſeems indeed, that though a perſon 
who 1s noble by Birth ſhould fall into poverty, yct that poverty can no 
more Degrade him from his Nobility, then it can taint his Blood 3 but 
though it cannot root out that Noble Character from his Blood , and 
make him no Gentleman , yet it ſeems a good reaſon why he may be De- 
graded from being a Peer of the Realm : For the being a Peer, is no ne- 
ceſlar effe& of Blood, but a mark of the Royal bounty , beſtowed for the 
better Government and Advantage of the Kingdom, Earles being by their 
Original Prepoſiti Comitatus, or Commanders of the County, and Counties 
or Shires are ſo called , becauſe they are the Governments of a Count or 
Earl : And therefore when the King and Parliament 'find that they are 
not fit to bear this quality, they may ey take away that Honour that 
was given , nor can there be any thing ſo inconvenient , as that. theſe 
ſhould repreſent the Kingdom in its greateſt concerns, and burden it with 
with Taxes, who have no intereſt in the one, nor can bear = ſhare in 
the other. And that theſe Feudal Dignities and markes of Nobility may 

be taken off by the loſs of the Fews, is clear by Bartolus in L. inam. Cod. 
de Dignitatibus, and that this is the cuſtome of Sicily is clear, Afiuſ. Col. 
2101.1 6. not, x , 

t 
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It may likewiſe ſeem reaſorable, that as the King onely can beſtow No- 
bility, {© that it ſhould be onely proper for him to Degrade ; And ſince 
he may Create any. Noblernan. thongh he be = ſo he may continue 
him {o , met rn Ge his Poverty , ſpecially ſeing the being a Peer 
is but to be the Pritoes CounfUllour , nor can any judge who are fit tg 
be Ht Gounfdlours, but himſelf ; nor is the Parliament any thing but his 
great Cdnncil © Bur ſmce this DegraCation is a Kind of Forfeitur, it ſeems 
that the Parliament oncly Gan he Judges therein, fince the King does got 
uſe t6 Forfeit by his own Authority 3 And though the fortner Arguinents 
rhay' prove thijt a Pter cantiot be Degraded for poverty, except the King 
plexes, which i certainly true, ſince no AQ of Parliament can paſs with- 
out his Royal conſchit, 'yet they prove not that the Kirig may Degrade a 
Noblemin by his own Authotity, exc&ept_he may Judge all caſes immedi- 
ately by himſelE. 2 «i; 


2DVESTION XXVIIL 
Whether is 2 Patent never wade uſe of by the Father , valid after his death 3 


It is anſwered , That though the Patent being granted to fuch a man 
therein Deſigned ſeems to die with him , and that the Father dying with 
this quality cannot tranſmit it to his Son, yet It 1s certain, that the Patent 
is valid to his poſterity : For except where it was Deſigned to be perſonal, 
It is ciietved th Favours of a man and his Heirs z and thus it was judged 
in the cauſe of 2eſnel Advocat in Rowan, 4. May 1623. vid. La Rocgue 


cap. 67. 


9UVESTION XXvIll 


IV hether if the Father uſe any low or baſe Trade which Derogates from Nobi- 
lity, will his Children and Deſcendents looje it thereby 2 


In anſwering to this caſe, We muſt diſtinguiſh betwixt ſach as derive 
their Nobility from their Fathers onely , and ſome think that in that caſe, 
the miſbehaviour of the Father does extinguiſh the Nobility of the Race, 
and that the Deſcendants are no more Noble , except they be reſtored by 
an expreſs Gift ; Or otherwiſe the Nobility of the Race has deſcende 
from a long Series of Predeceſlours , and then the Fathers Deed does not 

rejudge them , ſince they do not owe their Nobility to him, and the 
ince having Nobilitat ſich a man and his Poſterity, they owe their No- 
bility to the King, and derive it from him equally with the Father, which 
Diſtin&ion I find in the Learned Faber. Cod. L. g.T. 28. Def.1. But it ſeems 
that by this laſt reaſon , Even that Nobility which is begun in the Father 
cannot be loſt by his fault : And therefore ſome Lawyers have been of 
Opinion , that that Nobility which deſcends by ummemorial poſſeſſion, and 
which flows not from a particular priviledge and Conceſſion , can never 
be taken away by the Fathess baſeneſs or crune, Warneſins tort. 1. reſponſo- 
Tu 


UM 
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Tame de Jure Pontificio Conſil. 20, num. 7. and thus we find in the Romar 
Story,that Marcus Emilins Scaurus was found not to have loſt his Nobility 
by his Fathers becoming a bearer of Coals, Curt. conjeffar. jur, ciril. (ib, 2. 
cap. 20. and others think- that as it is ſufficient for acquiring Nobility, that 
the Grand-father and Father have been repute Noblez 'So by the rule of 
Contranes, it is ſufficient” for extinguiſhing Nobility, that the Father and 
Grand-father have been repute Tgnoble ; And though the rights of Blood 
cannot be Joſt by preſcription , yet Nobility may be loſt, as all other 
priviledges can, by not exerfing or owning it time out of mind. 

Ic 1s fit to know , that in this Iſle not onely that Nobility which comes 
by Succeffiori and Immemorial poſſeſſion , but even that which comes by 

wviledge and Conceſſion can be Forfeited by the Fathers Crime ; and in 
this We differ from Warneſins opinion , and therefore the Children muſt 
be rehabilirat and reſtored by the King 3 But the Fathers unworthineſs in 
exerciſing mean ſhifts and Trades, does not amongſt us Derogate from the 
Childrens Nobility, as m other Nations ; Nordo I fee any reaſon for the 
diſtin&tion uſed byWarneſins,for all Nobility muſt be acknowledged to have 
flowed originally from the King by Conceſſion , and even that Nobili- 
ty , which comes by priviledge , does deſcend upon the Children by the 
Kings grant to them aſwell as the Father , and ſo cannot be prejudged by 
any perſonal*deed of his, except in the caſe of a Crime againſt the King, 
for that is ſtill implyed in the Conceſtion , and it is not -aſl that the Chil- 
dren of Traitours ſhould enjoy thoſe titles, and that Nobility which might 
be ufeful to them in revenging their unjuſt quarrels. 


OUVESTION XXIX. 


Ore having reſigned a Dignity or Imploymemt, and returning thereafter there- 
to, whether does he who has ſo reſigned return to his former Precedency ? 


| To this it is anfivered , That he does not ; but having embraced again 


"the employment he had formerly reſigned, he is onely to have Preccdency 


according to his laſt Reinſtalment, Zanglexs 7. Semeſt. 8. where it is laid 
down as a rule that Precedency onceloſt is never recovered,and aninſtance 
of this is given cap. ex Inſinuatione 26. in a Chaxon: who having once renun- 
ced his Benefice, and having thereafter embraced it, is onely to be prefer- 
red according to the date of his laſt title. 

From this laſt rule, iz. that a Precedency once loſt cannot be recove- 
red, Gothofted. de Preced. cap. 6, num. 43. obſerves theſe Exceptions, 

Firſt, If the perſon who renounced his Dignity was preferred to a Higher 
or more Noble, in which caſe if he return to his firſt Imployment, he looſes 
not the Precedency due to it ,, for a greater Dignity never prejudges the 
lefſer, Z. 3.C. de Dignitatibus Rupanus, lib, 7.cap. 27. and contains in it the 
Icfler, per eminentiam, as Lawyers ſpeak , ſuperveniens major Dignitas au- 
get 101 minuit ſtatum, except the two Offices be incompatible 1n , 
for rhen the leſſer is extinguiſht by the greater,L. ſs debitoris ff. de fidejuſſor. 

The ſecond exception is, If the perſon in whoſe favours the 


was made, will not accept , and upon his refuſal the Reſigner does pre- 
X 2 ſently 
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ently return to his Precedency, L. ſs forte f. de Offic. Preſid. And the 
reaſon is , becauſe the Reſignation being there wade mn favours of another 
has that tacit Condition in it , that if the other in whoſe favours it was 
made accept not,: the Reſignation ſhall be rull, and this is the nature of 
all Refignations in favorem with us as'to all Fews, as( rag well obſeryes. 

The third Exception is, If he who made the; Reſignation do preſently 
repent, for in that caſe likewiſe he is in the condition , as if he Reſigned 
not; And thus the Law takes not advantageof Our ſudden and undigeſted 
thoughts, Et uxor que mox rediit divertifſe non videtur. ES 

The. fourth Exception given by him 1s, If he who Reſigned reſerved to 
himſelf his former Precedency : for which though there be ſeveral Romar 
deciſions, yet it is, very debateable, how far a man can by Proteſtation or 
Paction, diſtinguiſh and reſerve a Precedency , when he has Refigned or 
Diſponed the Imployment to whichit was annexed ; For fince the Prece- 
dency is onely due upon the account ofthe Imployment, it would ſeem that 
he who has Reſigned the Imployment., cannot retain the Precedency,- ang 
to do ſo, were to retain accidens ſine ſubjed o: | 


2UVESTION XXX. 


Whether may a Nobleman reſign his Honours in favours of a third Party? And 
if the Kings Confirmation thereupon will exclude the neareit Agnats , who 
would elſe have ſucceeded by their right of Blood # | 


This queſtion ſeems of great Importance and intricacy : For it may 
ſeem that he way transfer his title in prejudice of his neareſt Heirs, becauſe 
the title is onely a Fee , and all Fews may be ralienated 3 nor is this a 
meer right of Blood, but a rigs beſtowed by the King, and conſequents 
ly may be transferred by his conſent : Nor can their be any thing more for 
the interelt either of the Kingdom or of Noble Families , than that when 
the neareſt Heir is unfit to ſucceed, wanting either Means or Wit ſuitable 
to ſuch a Dignity, it ſhould be in the power of the King, and the Noble 
perſon himſelf to chooſe a fit ſucceſſor. Likeas this was fo decided in the 
caſe of Robert King of Sicily, Cl. paſtoral. de re Jud. And many Lawyers 
have been of opinion , that even elder Brothers might reſign their right 
of Succeſſion and primo-genitr in favours of the third Brother, paſſing by 
the ſecond, wid. c. 1. $ preterea tit. quib. mod. feud. amit. & Bald. Conſil. 389, 

But others conlude , That the neareſt by Blood are not prejudged by 
ſuch Refignations : Becauſe this is a right flowing from the favour of 
Nature and Law, Nature &- Legis donum quod non poteſt auferri, L. ſi ay- 
rogater, ff. $ ſed an ff. de Adopt. nor is Dignity expoſable to fale or in 
Commerce, L. Julians ff. ſs quis omifj. Whereas if ſuch Reſignations or 
tranſmiſſions were ſuſtainable , all titles might be fold , and the meaneſt 
Fellow if Rich, might by the- favour of a Miniſter, and the folly of the 
preſent Pofleſlor,cxclude the Nobleſt Race:And by the Feudal Law,though 
a Vaſlal may denude himſelf , yet he cannottranſmit his Fee in favours of 
remoter Heirs to the prejudice of the nearer, cap, Titins tit. ſi de feud. 

fner. Contraverſ, this caſe is not decided with us 3 but the King upon a 


Reſig- 
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firſt, That the title of Nobility may be aligned: Secondly, That it can- 

cence: And yet I find that in the Viſ- 

count Purbecks caſe, it was lately found by the parliament of xd, that 

a Nobleman could not levey a fine-upon his. Honour in pre) lice of his 
ced t 


g9UESTION KXXXI. 


Whether does the former right of Precedency remain with kin who has re- 
ſigned the Office by which he enjoyed the Precedency ? 


It ſeems that the Honour yon. in that caſe due upon the account of the 
Office, ſhould ceaſe with its cauſe : But yet fuch regu is given-by the 
Law to thoſe who have once enjoyed an Office, and it well, that the 
former Dignity and Precedency is allowed them after have. x 
the Office, L. ear Legexr ff. de excuſat. Illi in quos munera noftra. redunda- 
rant , beneficiis eornm non ſolum quamdin militaverunt , ſed etians nets 
vixerint,perfruentur, and Guid, Pap. relates deciſ. 377. that it was ſo decided: 
Far the being eſteemed worthy to pofleſs fach an Office is a quality inhe- 
rent to; and inſeparable from. the perſon ſo advanced, and in moſt caſes. 
even Deprivation does not extinguith the Precedency,, becauſe the orden 
ſtill remains, as it a Biſhop be depoſed he is ſtill a Biſhop, and therefore 
has Precedency as fuch 3 But in ſuch caſes as the deprivation cdgroys the 
order it ſelf, it deſtroys alſo in that caſe the Precedency, as if a Knight 
were degraded for Cowardlinefs, he is no more a Knight , and fo looſes 
the Precedency annext to the Order, L. r2. de Dignit. ſs Judices ſe furtis & 
ſeeleribus fuerint comaculaſſe convitti, ablatis codocillorum inſignibus & honore 
exuti inter plebeios habeantu*. 


S2UVESTION XXXIL 


If a perſon do him on , but be called his Cherge by the 
Y phe ante! [aye 0nd os gdb Ha, A. jou 
farming to ai Nigniy , the Princes command , whathe 
renting «ada tags Wy 
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[ find this to have been agitated in the Parliament of Savoy, ammo 1590. 
in the caſe of the Biſhop of Alby, who being called from being a -Coun- 
ſcllour m thar Parliament to a Biſhoprick , and his place being filled by 
another, he thereafter was called back to be a *Counſellour :- ' And this 


may fall ont with us in many caſes , as for inſtance, If one ſhould be called 


from being a Lord of the Seffionto be Juſtice General, and fhould there- 
after be returned to be a Lord of the Seſſion : And T find it was decided in 
$avoy,that the perſon ſo recalied ought to —_ according to his firſt in- 
ſtalment 3 but the reaſon there was that t 

at his Demiſſion , that if he returned he ſhould return to his firſt Prece- 
dency, and that it were indecent that he who was firſt formerly in that 
Judicature, ſhould thereafter fit in the loweſt place , meerly becauſe he 
was once called away to a higher preferment - And in my opinion,” If 
the Prince had not ſo expreſly declared at the firſt Demifſion , the caſe 
might have been harder, but that Declaration made that thoſe who were 
thereafter preferred , could not think themſelves prejudged by this new 
readmifſion, fince their inſtalment was ſtill burdened with this tacit qua- 
lity. I likewiſe think , that if he had returned before any others had 
been advanced, the difficulty had been much leſs, ſince there no third par- 
ty was prejudged of a night acquired medio temporez albeit it might be 
alleaged that by his Tranſlation, the other Juoges tormerly below him ſuc- 
ceeded to his right of Precedency 3 For againſt this I conceive the farmer 
proteſtation could have eaſily guarded , albeit that proteſtation does ſeem 
comtrarix fafo, and the quality adjetted to be inconfiſtent with the nature 
of the thing, where the place was filled by another , fince regularly two 
cannot preſervethe ſame Rank or Degree, Arg. L. cum in Teſtamento ﬀ. 
de hered. inſtituend. It may be likewite argued, that though this quality 
and proteſtation was admiſlable , where the party ſo called away was 
called to a higher Dignity of the ſame rank,that there the leſſer was poſleſt 
by poſlefling the greater , as if a Juſtice General ſhould be called back to 
be a Lord; Yet this would not hold, notwithſtanding of the former prote- 
ſtation and quality , where he is called away to a lefler imployment , or 
where he is called to an imployment of a different «and incompatible Na- 
ture, as from being a Judge to be a Collonel : And yet all thele queſtions 
ſeem of leſs difficulty with Us , where the Prince may certainly admit a 
Judge to be the firſt or laſt: And therefore amongſt Us theſe queſtions 
would onely take place , where the perſon formerly inſtalled was called 
away or preferred without any ſuch Declaration by the King in his fa- 
vours. 


9UESTION XXXIII. 


Whether does he who is ſuſpended from [the Exerciſe of an Office , return to 
the ſame Precedency when the Suſpenſion is taken off £ 


To this it is anſwered , He'does : For though a Suſpenſion may ſeem a 
dation and- a'Privation of the former Honour , and all- Privations 
extinguiſh ,- #ec datur regrefſus a privatione ad habitum,, yet, Suſpenfion' is 
| > Is dh 1 m 
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in Law declared to be onely a temporal Interdiftion from the Exerciſe, 
but:;not-an extinction or -Privation of the _ ; And this'is clearly de- 
termined, £. 2. $ f. de Decurion, and by Lavgleus 7. Semeit. 8... 


2UV'ESTION XXXIV.. 


Two having Offices, and changing one. with another their Imploymemts. for « 
time, whether when they Reſume their former Imploymentt, do they retwrn 
to their former Precedency # 


It is anſwered , Where two did exchange Imployments , and thereafter 
returned to their old Imployments, Lawyers are of opinion , that in that 
caſe they return to their former Precedency , and that their imployments 
are not looked upon as new imployments , becauſe the one poſleſt ſtill by 
the other, and fo the poſletſion was {till the fame ; as \ if. it had been by 
themſelves, L'oiſeax lib. 1. cap. 7. Rupan. lib, 7, cap. 27: but though this may 
hold where both of them changed but for a time , fince there mdeed the 
one poſleſt by the other z yet this ſeems harder, in the caſe where both of 
them exchanged abſolutely andfor ever - For there,their former right ſeems 
to have been extinguiſhed , and the Imployments to be new as to both. 


] 


9UESTION XXXV. 


Whether is he who is reffored by the Prince to a Dignity , from which he was 
Degraded, to be reſtored to the ſame Precedency which be had formerly 2 


To which it is anſwered by Gothofred. cap. 6, Theſ, 45. That he is not 
by this Reſtitution to recover his former Precedency from which he was 
Degraded, but he muſt preceed by vertue of his new title onely : | . But I 
ſhould rather diſtinguiſh betwixt theſe who are reſtored by way, of Juſtice, 
in which caſe the Precedency ought to be the ſame ; becauſe the Reſtitu- - 
tion be way of Juſtice takes away the Impediment and Degradation , as 
if it had never been; but where the Reſtitution is onely by way of Grace, 
there the Fault and Sentence ſtill remains, though the paniſhment be taken 
off; and there the Reſtitution ought not to _— the Precedency,in pre- 
judice of thoſe who had acquired titles betwixt the Forfeitour and Reſti- 
tution.: A clear inſtance whereof we have inthe Earl of 6rawfurd , who 
being Forfeit for Rebelling againft K. Jazres the 2. atthe Battel of Bricher, 
and being thereafter ada he was not reſtored._ſo as to take place from 
the Earl of Hently? But yet it is obſervable, that the 4. A@, p.16. p. 87.7.6. 
which appoints reſtitutions per 0dum gratie , not to prejudge third paties 
ſpeaks onely of lands, polleſſions, and fuch other parts of the Eſtate fortei- 
ted, but ſpeaks not of Honours; -and therefore ſume conclude that perſons 

ited may be reſtored tothe Honours of their Family, notwithſtanding 
the Precedency by the reſt of the Nobility in the interim, which is the ra- 
ther received amongſt us, that the King may with us creat an , Earl with 
the Precedency from all athers ,- as he could have done in Englend —_— 
2 ” 
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the ſtdrate of Her. 8. For I find by the Herauld records, that Ednavdaf 
Hadbham is created Earl of Richmond, &- quod habeat ſedem: in. Parliatmentis 
O+ alibi proximum ducibus : And Henry Beauchamp Earl of Warwick, is made 
primns Comes Anglie, whereas he was formerly almoſt laſt, and thereafter is 
created Duke of Warwick, with this addition ; That he ſhall go Mate-like 
with the Duke of Northfolk, and above the Duke of Buckingham. And 
ſince our Kings had this prerogative, - and that they have not reſtricted 
themfelves, they might have it till, though they ſhould uſe nt ſparingly. 


2UESFTION XXXVI. 


Whether have the Ambaſſadours of Monarchs the Precedency from other Ms- 
att chs or Printes themſelues, if perſonally preſent, even as the Kings would 
tlo mhow they repreſent ® And if in all caſes an Ambaſſador ought to haue 
the ſaws Prectdericy that is due to his Conſtituent # 


Two thiit is anſwered , That though an Ambaſſadour repreſents the 
Monarch from whom he derives his Commiſſion , and that fome learned 
Lawyers do upon that account aflert, that they are to have the ſame Pre- 
cedency that is due to their Maſter , and fo to be preferred to all Kings 
and Princes though preſent, to whom their Conſtituents would have been 
preferred, Paſchal. de Legat. cap. 28. yet the cuſtom of Nations has run 
contrar to his opinion, in preferring even inferiour Kings and Princes - 
And iis decided amongſt the Princes of Germany, Tit, 25. Auree Bulle, 
Car. 4. And in awn0 1542. the Ambaſſadours of Charles the fifth Emperour, 
were decerned to cede the Precedency to Ferdinand King of the Komans, 
and the reaſons are , 19 Becauſe Princes found it their Intereſt to have 
no Subject compa with them, or to have their own preſence leliened by 
ſuch marks of Difreſpet, 2% In a Prince who us preſent there refides 
True and Original Majeſty 3 whereas an Ambaſladour is onely dignified 
with a Suppoſitrtious and Repreſentative Honour, ſhining (it I may Dlay ) 
with borrowed rayes: And of this opinion are Bruzus de L eget. bib, 5. 
cap. 8. and Coſta Conſil, 44. though . de Fure inter Gentes ſeems to 
favour Paſchals opinion. 

It may be likewiſe doubted , whether an Ambaſijadour does retain the 
ſanie ry dueto him as Ambaſſadour, when the Prince who ſent him 
comes to the himſelf :And this was debated by the Earl Marifbal who was 
ſeut Over Atmballador to Derwark when K. Fa. 6.wemt over in perſon there- 
after, and drought over Chancellour Maitland with him, whochallenged 
the Precedency from the Earl Meriſbal, alleaging that an Ambaſhdours 
Power evanifhes upon his Princes appearance : Which debate was decided 
by Ring James in favours of the Chancellour,, albeit the Earl contended, 
That as his Ambaſhe ceaſed upon the Kings coming thither, to did the 
others Office as Chancellour ceaſe in a forreign Kingdom , and therefore 
that ie Thoald have preceeded as being-an Earl. 

"Thee former opinion preferring inferiour Princes when Perſonally pre- 
{aſt , wwyoanardic, + fo mach the rather trace, that Ambatiadours are 
5, when they come to viſit the Judicatures of the Nations where they 

preceed 
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* preceed allowed'the ſame Precedency 3 And generally it is given as 4 rue- 

y Eawyers, that- 7x2 locts &% affibus Jucdicialibns Legatis precedentia ſolita non» 
ſervatur, &- non pro dignitate Regis ant alterius a-quo ablegati ſunt , Gotho+ 
fred. de Jure precedentie, cap. 7. num. 47. ſo that though Kings themſelves 
would fit above all theſe Judicatures ,. yet their Ambaſladours-fit but 
among-them 3 Thus the Fexetian Ambaſſadont was onely placeth in the 
Parliament of Paris after the Biſhops, as R#par, obſerves, by. 7. Ca 19» 

Though Ambaſladours have the ſame Precedency that is due to thets 
Conſtituents, yet Agents and Reſidents of Princes have not , nor has the 
Popes Nuncio the — that is due to an Ambaſladoue, Gothofred, 
#bid. for theſe in effe&- are fent oftentimes to-prevent the: Debates thas 
might-fall amongſt: Ambaſſadours ; and? therefore the French King ſends 
very rarely his Ambaſladours to the Emperours Court , becauſe he knows 
rhat Court woukt give the Sp4riſh Ambaſſkdours the Precedeney, which 
he thinks is dive to his Ambaſladonrs 


2 UVESTION XXXxvTit 


Whether have ſuch as have been Ambaſſadours, or have been in ſuch honourable 
Imployments, any Precedency thereby when their-Imployment is ended ? 


mentis over, whether by Dimifſion, dr by the expyring of the Commif- 
fion, the Precedency thereto annex'd ceaſes with it 3 Yet the Prince ſome- 
Umes gratifies the perſon with a continuance of ſome Precedency and: Ho- 
nour :: And. in: the- Records-of the Herauld Office itt England, T find that 
in. a, Court. Mariſbel,, Sir Dudley Diggs, and Sir Thomas Smith , were ad- 
Judged to have the Precedeticy from. ether-Knights-Batchelours of thelr 
ewn- Degree, becauſe they had been Ambaſſadours, though they Com- 
miſſion was expired. In the cuſtoms alſo of moſt Nations, a Judge re- 
tains ſill amongſt thoſe of lis own Bench the ſame Precedency that he 
had formerly before his Dimiſſion, or his-being laid afide , except he has 
beer laid: aſide for- 4 Crime or-Faule. 


To: which it is an{wered:; That , ny aftey an honourable Imploy- 


SU E&STION XXXVIIK 
Whet , leve is die 16 the Repreſentatives. of Subjafts , ſuch as Vitcars , Deputi, 


s, &c ? 


fe would fem: thiit as Atnballadours have the fame place that is due w 
—_— they repreſent-, ſo thoſe on repreſent _—_ , as Viccars 
nepeefernt the Biſhops, ts who repreſent” Judges; 
the fame cy yen ts whonr they _— 
L. 7. de Bonovcodicil, C. Fheod, there are four Dignit! 
feftornnms, Protonſulums ; Vicarioruns, & Exc I, Jane» 
thoſe AM, whereire they repreſent their Conſtituent , they. have the 
Preeedency: that is, due to, him, Felin; in cap. cank olime de Offic. & Legas. 
Gnd dna by the Canon Kaw, i Bios Vicar ® per a -- 
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and Arch-dean, and not onely are theſe repreſentative Dignities preferred \ 
in-the ads of their Juriſdiction, but even in all other deeds, which nece{- i 
farily preceed or follow them 3 And ſome Lawyers are of Opinion, that 
ey are to be preferred to the ſame Dignity , in all promiſcuous and in- 
ifferent As which fall in _— time of the Repreſentation, andrthus 
Cartuccixs deciſ. 582. is of Opinion , that the Biſhops Viccar ſent by him 
to hold a Synod, is to have Precedency before all the Chapter, not onely 
in the Synod. it ſelf, but likwiſe in all other Aſſemblies, Viſits , and In- 
tertainments, during his Commiſſion : But thecontrare of this is mantained 
by Meroch, Corſil. 51. And in my Opinion , theſe Doctors may be thas 
reconciled , viz. If the Repreſentation flow immediately from the Law, 
as for inſtance, If the Council ſhould Delegat any man to be Sheriff, there 
the perſon ſubſtitut would have in all caſes during his Commiſſion , the 
fame place that is due to him in whoſe place he was ſurrogat, for there 
Swrrogatum ſapit naturam ſurrogati ; But if the Repreſentation flow from 
the perſon himſelf whom he Repreſents, in that caſe the Repreſentative 
has onely the Precedency , whilſt he is exerciſing the Office, or in Adtions 
thereto relating And thus Sheriff-deputs with us have onely the Prece- 
dency due nes 4M Conſtituents,whileſt they are exerciſing theſe Acts which 
relate to their Office : And yet I think , that thoſe Repreſentatives of 
Subjects have even in all extrinfick and indifferent Acts the Pr 
due to their Conſtituents , when they meet with others of the ſame De- 
gree, and 'thus amongſt Sherift-Deputes, ec. the Precedency is to be 
given according to the Precedency that is due to the Principal Sheriffs. 


L 
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eDESTION XXXIX 


Wheat Precedency is due to Aſſeſſors appointed for Judges, and to extraordinary 
Tadges £ 


I conceive that Aſleflors choſen by a Judge get no Precedency thereby, 
fince Subjefts cannot beſtow Dignities but that where the Prince names 
any man Aſſeſſor to a Julicature , the perſon ſo named has thereby the 
Precedency next to the Judge to whom he is named Aſeſlor, nam eff 
cjus wabra, his ſhadow as the Law ſpeaks, and the ſhadow ſhould follow 
the body : And with Us when the Council names Aſleffors to the Juſtices. 
the Aſſeſſors vote onely after the Juſtices; And yet in Frazce I find that 
Alſteſfors take place after the Prefident, and before the other CounceUours, 
and ſo it was decided at Paris, 1608. | 

It may be alſo doubted , whether Our extraordinar Lords of Seſſion 
who lit with and vote after the ordinar Judges, ſhould have place after 
them if they were not Earles or Noblemen , as by the inſtitution they arc 
_— be (but not either as that the King may not promote 

entlemen hereafter ) —_——_— they ; would rake place after the 
ordinar , as they'vate: after : For theſe extraordinar Lords are like to 

thee adfcrijititi# or allefti,.. 4. 2. C. ut dignit. ord. ſeructur. of whom Cepite- 
ger aan et -m_—_ iu umeris pretoris 
aniſcurſſet , »jconfuliunm Pecrtimax fecit julſitque cor qui pretures nou gel(- 
Rs 2d alan accegifſent poſt: eor eſſe qui — i mY 
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Whether can the King Creat now an new Earl » and Ordain . hins to preceed all 
the former Earles, or any ſuch number of theme as he pleaſes £ 


It would ſeem that the King cannot : For there being a Precedency ac- 
quired to the former Earles by their firſt Gift, the King cannot by any new 
oft prejudge third Parties, and this were in effe& to Forfeit them of their 
Precedency ; Likeas it would ſeem, that ſince moſt Earldoms were gran- 
ted by erecting lands in an Earldom ift favours of the Receiver, that there- 
fore the Conceſſions of Land and Honours are of the fame Nature , and 
that no new grant can prejudge the one more then the other. 

But it may be urged on the Kings part, that the King being the onely 
fountain of Honour, he may do therein as he pleaſes, except in fo far as 
he is limited by Law 3 And thereforefince there is no Law with us limitin 
the King in this point,he may do therein as he pleaſes. 29 The King by A 
of Parliament, Herry the eight, is limited as to this point in Exgland, fo 
that he can grant no ſuch Preference; And therefore it may be con- 
cluded that this was formerly in his power even there , and that fince he 
is not limited here, his:power is here intire as to this point, whereof many 
inſtances are givenjn anſwer to queſt. 35. and ſince thatſtatute, it is thought 
that His Majeſty m_—_— the laſt Knight to preceed allthe reſt formerly 
dubb'd andcreated,becauſe Knights are not expreſt in that ſtatute. 3*- We ſee 
the King in Scotland does impower Counteſles to retain their former Pre- 
cedency, though they marry a Huſband of a Rank inferiour to their firſt 
Huſband; And Dukes —_— even after their Marriage :to retam the 
Precedency due to them as Dukes Daughters. 4% His Majeſty does by 


new Confirmations transfer the Honours to Hiers Female, though the Pa- 


tents at firſt were onely granted to Hiers male, and ſo by the not exifting 
of the Hiers Male , thoſe Earles who have the next Precedency might 
aſwell alleadge, That the King could not oa new right in favours of 
the Hiers Female prejudge them, 5% His if does ſometimes appoint 
any of His Officers of State to preceed other as he pleaſes, though theſe 
may likewiſe —_— that there is jus queſiturm to them by their prior 
Gibis: 6% His Majeſty reſtores the Sons of perſons forfeited" tb their Fa- 
thers Precedency , notwithſtanding of the jus gu#ſitnme , by others medio 
terzpore, 7% The King has oblieged himſelf not to prefer the Knights of 
Nova Scotia, or Knights-Baronets, otherwiſe then according to their Crea- 
tion, which had been unnedflar , if the King could not tave preferred 
them by His Royal prerogative -_ Sometimes a 


aſs without obſervation; and oftentimes with 
Joubted whether ſach a Ratification ſhould prejudgd 


Members of Parliament, but much more ſuch as were not preſent, or ſuch 
as were Created thereafter , theſe Ratiſications not being property publick 
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RVESTION KXLT. 


Whether if the King fpavld' creat an Earl with Precedency to all otter Eurler, 
during bis bfe 8 Dr-if when ou. Earl is Forfeited, will his Lady in either of 
theſs caſes retain the Precedency ſhe formerly enjoyed during ber Hushans life 2 


_ To which it is anſwered, That as to: the firſt it was exprelly decided in 
Evglard,, in the cal& of the Earl of Notingham, that he upon the ſatrender 
of the Admirals. Office,, being by mm allowed the ſame Preccdency 
that. belopged to. Jebx Lord Moubray bis predecefiour , That therefote his 
Lady how) enjoy the Gune Preeedency if the (arvived him. , becauſe this 
was not a Dignity of Office , but a xcal Dignity ſettled, in tus perſon ; and 
epcrally in all zeal Dignities fch as thoſe of Dukes, Marqueſſes, Earles, &c. 

- wives participat, the Huſbands honour even after his death , for it is 
pot the Patent that confers. the Honour upon her , for cle ſhe could not 
enjoy the ſame except ſhe were thetein. mentioned , but her right flows 
from the Common-Law which iItultrates the Wife with the Huſbands 
Digniny, becauſe Marriage is ind)vidua wite conſuetudo 3 And in the Eaw, 
the Huſband and. Wike are oe perſon, and. for the fime reaſon we ſee 
bkewiſe that the Wives of Knight-Batchelours, and Knights of the Bath, 
evjoy the Game Precedency that: was. due to.their Huſbands, though they 
enjayed. the ſame for Life : And. whereas ® may be objefted: that the 
Huſband having, vie: Honqur bur for Life , ic cannot be continued tonget 
then for the time itzited,, orto. be tratisferred to the Wife after the death 
of ber Huſband, It is anſwered by the fame rule and proportion no wiſe 
whatloever auld enjoy ihe title of her Huſdands honour after his deceas, 
but then all the honour and place ſhould flirceas , for ſhe chattenges no- 
thing but from ber Hiifhand + The: Honour for perpetuity ro the: Heirs, 
concerns. aiely the Defcendents. 20. they are thereby Enobled 5 Bur to 
ker 2 fate or Life; and a ftate to the Heirs is all one, I find alfo thr 


Opry Tc w_—_ by her, he notwithſtanding ver that title arid 
nity duging: bis ble. | | 

Ta the fecond branch of this queſtion it ts anfivered, That the wift of 
2 perſan foxſtited erijoyes the fime th]e and dignity that was. due. to her 
before the forfeiture 3 for thought it may re thur the gnity of the Fa- 
taily b extioguiſied, an{evatiqueny far came eajay is 5 Yet the crime 
puruſhes- qnely the perſan , . ard corrupts onely whe 'blood quo-4d 
the Deeadeors, bus mas quo-ad the Wife : And though the kniour be 
. extinguiſhed, yet being e upon z perſonal accom, the: paniit- 
' went ought wot trench. further then che Qime. , | 


GUEST. 
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2VESTION KXLIIL 


Whether amongſt thoſe of the Royal Line, does the next to the Royal Stock 
preceed? Or does the Precedency belong to the eldeſt of that Branch ?> 


The reaſon of this doubt is, Becauſe as in other Nobility the firſt who 
isdignified has ſtill the Precedency , as being fartheſt removed from the 
Dreggs and Lees of the Vulgar ; So amongit thoſe who are deſcended of 
Kings, the lat is ſtill preferred as being nearer to the Common-Stock, by 
which all are Enobled : And therefore the Uncle, it ſeems, ſhould preceed 
his Nephew by the elder Brother, as being a Degree nearer to the Stock, 
as was alleaged by the Cardmal of Bourbon Unde to Henry the fourth ; 
But yet it was juſtly decided for Henry the fourth , becauſe though the 
younger Branch be ſtill preferred , yet amongſt theſe of the fame Branch 
the eldeſt is ſtill preferable, for by the right of Repxeſentation he Repre- 
ſented his Father , which Father would have been preferred , and here 
again the right of Birth-right ſtill returns: And this holds not only in Fraxce, 
as Tillet obſerves, but with us in Britain, and generally in all Law, Exe. 6, 
and 1. Cron. 4. vid. Dec. Conſil. 445. albeit of old in Scotland the Uncles 
did oftentimes uſurp upon this account, L'oiſeau chap: 7. And to this day 
the eldeſt Cadets in private Families do ſtill take place with us', from 
the laſt deſcended beyond the Brothers of the Family, and thoſe old Ca- 
dets take place of the Nephews, which is an Errour. 


2VESTION KXLIII. 


Whether and when is the right or left Hand the chief mark of Precedency ? 
And whether is the place oppoſite to the ſeat of the chief Perſon who ſits be- 
twixt the two preferable to erther right or left Hand £ 


To this it is anſwered, That amongſt both the Jews, Greeks, and Romans, 
where three were either fitting or walking, the midle-place was thoughr 
the chief place ; but where two were without a third , the right Hand 
was concluded the more Nobleamong(t the Jews : and thus the Scripture 
tells us, That ſuch as are to be ſaved hal it at the right £and of GOD; And yet 
in Jacobs Bleſſing Ephraim and Maraſeh , the left hand was preferred, 
Geneſ. 48. vid. Panſirol, lib. 1. pag. 501. But amongſt the Romans it was 
doubted which of the two was preferable , Demſterus Antiq, Roman. pag. 
866. And yet it is certain that amongſt the Twrks the left fide is acounted 
the more Noble , becauſe he commands his neighbours Sword 3 And 
though theſe be the chief Seats, yet he who is ſet oppoſite to him who fits 
in the midle , is thereby preferred to him who either fits upon the right 
or left hand , fince in effe& he is made the Correſpondent of the chief 
Perſon, as Golſtadus defends by many inſtances, pag. 433. 
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2UESTION XLIV. 


Whether in Improbations raiſed to fecure Precedency, can Certifications be gray- 
ted, afwell, againſt Patents of Honour as againſt other Writes ? | 


This queſtion having occured ' in a Debate Jarnary 1672. betwixt 
the Earl of Stherland and the Earl of Errof, It was urged thatin Decla- 
ratours of Precedency, and Improbations raiſed for ſecuring thereof, no 
Certification could be granted, becauſe 1 ſuch Certifications were one- 
ly granted where the Right and Title to be improven was conſtitute by 
Write 3 But 1o it is, that the Dignity and Honour of Dukes , Marqueſſes, 
Earles, &c. was not onely eſtabliſhed by Patents, or Infeftments, but might 
be acquired by bringing them in to Parliament in their Robes, and ſuch 
other formes of Creation, as have been prattifed both amongſt us and o- 
ther Nations, againſt which no Certification could operat. 2% Certifi- 
cations are onely allowed where the Purſuer of the Improbation has a di- 
re title to that whereof the Right is to be improven, excluſive of all 
others: Burt ſoit is that the Earl of Sutherland, nor no other has an cx- 

refs, and explicite Right to be the firſt Earl of Scotland, and any right 

e has to the Precedency; ariſes onely conſequentially. 3®% Improbations 
being onely a remedy introduced by our Law and the native deſignethere- 
of being to ſecure real rights, and private Eſtates : 1t ought to be extended 
to no frch caſe, as that of Dignities and Honours, to which it has never 
heen applyed, during theſe many years that Improbations have been uſed 
here, and to which certainly our Predeceflours would have applyed 
them, if the nature of the ation would have allowed it. 

To which it was anſwered , That Certifications being introduced a- 
mongſt us, to ſecure the Purſaer againſt any Evidents in the Defenders 
hand, which might prejudge the Purſuers right , they ought to be exten- 
ded to Honours eſtabliſhed by Patettt, or Infeftment, theſe being rights 
thatare tranſmitted by Write, and this being the nature of thoſe Certi- 
fications, they ought to take place every where except where expreſs Law 
or Deciſions have reſtrifted them. And therefore , fince there is no Law 
nor Deciſion , Declaring that Certifications ſhall not be granted againſt 
Parens, or Infeftments which tranſmit Honour - they ou ht to be granted 
againſt tbeſe, aſwell as againſt other rights. Nor is it ctaved , that theſe 
Certifications ſhould nin againſt Honours tranſmitted vis faGi, fuch as 
Robing, and Belting, and though the Purſuer be not defigned by his In- 
teftments the firſt Ear], yet that cannot hinder him from removing by this 
Certification, all Writes , or Evidents, which may hinder him to be the 
firſt, Upon which Debate, the L6rds refitfed to grant Certification agaihſt 
lich Patents, or ItifeftrhEnts. 


| Conrſes 


UM 
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Conrſes taker by Princes and Judges, when they intend to ſhun the decydi 
( ontraverſies concerning Precedency , and - preſerve the Rights Korg 4 
Competitors. 


Firſt, They ordain the Competitors to preceed one another by turns,a 
alteruatively : And thus the "1 en < the fourth did as now 
decide betwixt the Prince Palatine, and the Duke of Bavaria, and fo the 
Parliament of Paris decided in amo 1616 ; but leſt the firſt turn ſhould 
give the Precedency that uſes to be decided by lot. And I find this al- 
ternation very old , for the Thebars did fo decide betwixt the Brother- 
Kings, Etheocles and Polinix 3 and Plutarch obſerves the ſame betwixt Thye- 
ftes and Attrens. 

Secondly , They uſe to afſigne one of the Competitors a place our of 
all Rank ; as was done to the Sparriſh Ambaſladour in the Council of Trent, 
and is frequently done in Our Parliaments ; But though this preſerves 
the Right , it inſinuates a Ceding : And therefore the juſter way is to 
place both ſo without the Benches, as that neither of their ſeats can ſhew 
any Preference , as was done at the Council of Trent betwixt the Empe- 
rours Ambaſſadour and the Cardinal of Trert. 

Thirdly, They uſe to cauſe them enter by ſeveral doors, as was obſerved 
betwixt the Queen of Fraxce, and Margaret ſiſter to Charles the fifth, as 
Gricciardin obſerves. 

Fourthly, They uſe round tables, or to write the names of the Preten- 
ders in a circle, an example whereof we have in Gaizs, lib. 1. Inſtitut, and 
Pope Orbane having defired the Franciſcans to give him' three of 
their number out of which he mi, ht chuſe one to be Cardinal, they wrote 
down their three names circular-ways 3 but in this caſe, the names ſhould 
be written down exaRly in the midle of the table or paper; for elſe as 
Crantzins obſerves, he whoſe name is next to the top of the paper has 
thereby ſome Precedency. 

Fifibly, The eldeſt of the Competitors is ſtill ordained to preceed : Of 
which Livis gives an inſtancez{ib, 42. and Kirk Jam? the ſixth decided fo 
between ſeveral Families in Scotland, and particularly between the Lairds 
of Blair and Balthaok. 

Sixthly, Sometimes he who was firſt promoted to a Benefice or Office is 
preferred , where the difference is betwixt the Offices or Beneficesz and 
thus it was decided betwixt the Sees of Rheims and Treves. 

Sevently, Sometimes alſo the Competitors are preferred according as they 
produce their Commiſſions, as was done in the Council of Trext betwixt 
the Ambaſladours of Portugal and Hungary; and the Polorians do frequent- 
ly in Competitions between Ambaſladours , prefer him who firſt enters 
their Territories, Bodir. de Repub. lib. x. cap. 9. 

Eigbtly, Sometimes alſo the Competitors are ordained to give their ſut- 
frage and preceed according to the reſpect due to the Nations, and not to 
the perſons : as was decided in the Council of Conitans and Baſil. 

inthly, 1t is obſerved that OZFavins Farneſeus Prince of Parma and Pla- 
centia , to ſhun the difference of Precedency betwixt his two Towns of 
Parma and Placentia , did write himfelf Duke of P. P. And King James 
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the ſixth to ſhun any debate that could have been between Scotland and 
Exgland , aſſumed the title of King of Great Britain. 

Tenthly, Some uſe to ſecure themſelves againſt ſuch conteſts by Proteſta- 
tions,” which certainly do interrupt preſcription-, and preſerve the Prote- 
ſters right, L. 14. < 8. f. de Relig. but in that caſe the proteſtation muſt be 
preſently interpoſed , for proteſtations after the deeds contraverted are 
ended and paſt, are concluded to be of no value, Carpzol. def. 22. for 
proteſtations cannot be drawn back : But it has been doubted whether the 
perſon againſt whom the proteſtation is taken , does prejudge himſelf, 
when he does not proteſt in the contrar, for this ſeems to infer an acqui- 
eſcence that the proteſtation 1s juſt, ſince qui tacet conſentire videtur , and 
this is the occaſion, why in our Judicatures when one proteſts, 'the other 
ordinarly proteſts in the contrare 3 But yet it is generally concluded that 
Silence in that caſe does not prejudge him anche whom the proteſtation 
is taken, fince he knows that in Law the proteſtation ſecures his right, 
Twſc. tom, 6, Concluſ, 941. 
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fiderable eſtate, becauſe that AC& was to proportion the Surety to be tound 
to the eſtate of him who finds the Surety. 

The old Barons (or Lairds) amongſt us eſpecially where they are Chiets 
of Clans, or the Repreſentatives .of old Families that were Earldoms, as 
Pitcurr is of the Earl of Dzrleton,and as Chief of the name of Halyburton,have 
never ceded thePrecedency toKnights-B aronets,much leſs to ordnarKnyghts, 
Though the other pretend that a Baron is no name of Dignity , and that 
Knights-Baronets have a ſpecial priviledge , that there ſhall be no degree 
betwixt them and Lords, except the Bannerets 3. . And though mzilitia no 
eſt per ſe dignitas, Chaſſar. fol. 344, yet generally it is believed, that next 
to Knights-Baronets ſucceed Knights-Batchelours , and next to them our 
Lairds, or Landed-Gentlemen, though a Laird in effe&t is but the corrupt 
word of a Lord. | 

Amongſt ſuch as profeſs Sciences, the Ranking goes thus uncontraver- 
tedly, 1%: Such as profeſs Theology. 2®: Such as profeſs the Caron-Law. 
3% The Civil-Law. 4% Philoſophy. 5% Medicin, 6% Rhethorick, 7+ Poeſcy. 
80. Hiſtory. 9% Grammer. 10% Logich. 11% Arithmetick, 12% Geo- 
metry, 13% Muſick, 14% Aſtronomy ;, Chaſſar. de gloria mundi pars deci- 
21a, And amongſt theſe , ſuch as are Doctors prececd thele that are not, 
and among(t Doctours, the priority goes by Age. 

In Towns , Theſe who inhabit Citics are preferred to ſuch as inhabit 
Burghs, and generally thoſe in the Metropolitan, or capital City are pre- 
ferred to all the reſt: And thoſe who have born Magiſtracy , are even 
when their Magiſtracy is over, preferred to all others. And fo far is this 
Precedency obſerved , that 1% A younger Alderman or Bailie takes not 
Precedency from his Senior, becauſe he is Knighted , or as being the elder 
Knight, as was found in the caſe of the Alderman Craven , who though all 
the reſt of the Alderman were Knighted at the Coronation of King Grand 
kept the precedency formerly:due tohim as Senior Alderman.But though this 
hold not onely amongſt Aldermen, but that even all Knights of the Coun- 
trey , being Burgeſles of a Town, do cede to theſe who have becn their 
Magiſtrates in it, as to publick meetings relating to the Town 5 Yet it is 
doubted whether ſuch a Knight will be oblieged to give place toan Alder- 
man , or Baily in a neutral place. But it is determined in the Herauld 
Office of Exgland, that all ſuch as have been Mayors of Londox, that is tc 
ſay, Provoſts with us, do take the place of all Knights-batchelours every 
where, becauſe they have been the Kings Licutenants. 

It is there likewlſe remarked , That Sir Fohn Crook Serjeant at Law. 
was Knighted before any other Serjeant his Ancient, and ſtanding upon 
Precedency by reaſon of his Knighthood, It was adjudged againſt him by 
the Judges, viz. that he ſhould take place according to his Serjcancy, and 
not after his Knighthood, yet his wife took hcr ho of a Lady before 
other Serjcants wives. 

The Members of Courts do take place amongſt themſelves according to 
the precedency of the Courts, where they ſcrve : as the Clerks of the 
Privy Council take place of the Clerks of the Seſſion, 

In Families likewiſe , the Chief of the Family takes place of any Gentle- 
man of the Family : And though generally it be believed , that Gentle- 
men have no precedency one from another , yet Reaſonand Diſcretion do 
allow that a Gentlman of three Generations,ſhould cede to a Gentleman of 
ten, 
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ten , if there be not a very great diſparity betwixt their Fortunes , and 
that for the ſame Reaſon almoſt, that a Gentleman of three Generations 


claims precedency from any ordinary Landed-man, who has newly acquir- 
cd his lands. 


CHAT i 


The Precedency due to Women: 


- 


Omen before their Marriage have Precedency by their Fa- 

ther , but there is this difference betwixt them and the 

Male-children, that the ſame. Precedency is due to all the 
Daughters that is due to the eldelt, though it is not ſo amongſt Sons; and 
the reaſon of the difference ſeems to be, that Daughters would all ſucceed 
equally, whereas the eldeſt Son cxcludes all the reſt; But if this be the 
adequat and true reaſon, thu where the Eſtate and Honours are provided 
to the eldeſt Daughter only, excluding the reſt, they ought not to have 
the fame Preceduncy that the cideſt Siſter has. And therefore I aſcribe this 
ditfcrence rather to the cultome of Nations meerly founded upon the re- 
(pet due tv that Sex. 

During the Marriage, the Wite regularly participats of the condition of 
hcr Huſband by the Civil Law , and Law of Nations, L. 3. C. de Dignitat, 
Mulieres Honore maritorum erigimus, genere nobilitammus, and fince ſhe was to 
be ſharer in his misfortunes , the Law thought it. juſt that ſhe ſhould be 
ſharcr in his Advantages 3 And the Wite by the Canon Law is called Soca 
diving & humane domns, and L. Femins, ff. de Senat. it is ſaid, that Femi- 
mis dienitatem clariſſunam mariti tribuunt : But yet this rule has ſome cx- 
ceptions, for though in France the wives of thoſe who have their Dignities 
by Offices, enjoy.the ſame Precedency with their Huſband, together with 
a communication of his title, and thus they ſay there, Madan la Chancehiere, 
Madamls Preſidente : Yet it is not fo with us, who think, that Offices are 
beſtowed on Huſbands upon a perſonal account,which is not communicable 
to their Wives 3 and yet in ſome Temporary Dignities , ſuch as that of a 
Knight-batchelour , the Wite participates of the Huſbands ritle and prece- 
dency : Though I find by the Heraulds Records, that this proceeded ort- 
ginally, rather from Courtcfie than from Law, and that of old a Knights 
wife enjoyed onely his Honours during the Spouſals, nor were they to be 
called in Law Dame Alice, or Dame Catherine, &c. after the Marriage was 
diſlolved. 

By our Law likewiſe , If a woman have Precedency by her Birth, or 
Deſcent, ſhe retains ſtill the ſame , notwithſtanding ſhe marry a perſon of 
inferiour dignity,countrare to the Rules of the ivil Law 3 And thus it the 
Heireſs of a Dutchie, or Earldom, marry a Gentleman , ihe has {till the 
precedency due to a Duke, or Earl, albeit by the Givil Law, £.8. de Sent. 

$ - 
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it be expreſt that Parentes donec Plebeiis nuptiis fuerint copulate, &«. the 
reaſon whereof is as Faber obſcrves upon that Law , becauſe it were molt 
abſurd that the Wife ſhould have more dignitie then her Hutband 3 and 
thus Livins obſerves, that Virginia daughter to a Patrician, or noble Rowar, 
wasdebarred from the Honours ducto her Birth, becauſe the had married 
a Plebeian ; And it ſeems indeed that he being hcr Head, it is molt unna- 
tural that any part ſhould be more honourable then the Head : Nor can 
there be any thing more contrare to that ſuperiority , given both by the 
Law of G O D- and Vlan to Huibands , nor any mcans fitter to make a 
Wife deſpiſe her Huſband than this is. But I think this precedency has ariſen 
from the Feudal Law , for'the wite having once a novle Fee , the connot 
tortcit the ſame by her Marriage, and theretore ſhe mult retain the dignity 
that is annexed ro it , wlich is incommunicable to her Huſband , bcecaute 
he is not in Fic. But it is 0-:f{crvable, that it the daughter of a Nobleman 
marry another Noblcman, tuc will loſe the preccdency due to her by her 
Birth, though ſhe would not have loſcd it if ſhe had marricd a Gentle- 
man, and the reaſon of this ſeems to be, becauſe by marrying a Nobleman 
ſhe receives another Feudal dignity , which ſuppretlics the firlt, 

I find it obſerved in Judge Cook, [ib, 12. fol. 112. that if a Baron dies, 
having divers daughters, the King may conferr vpon cither of them the 
title And thus the Lord Crozrwel having dicd without hos Male, Brrchier 
who married the youngeſt daughter was made Lord Cro-rwel, of which we 
have no examyle in Scoiland ;, for by our Law , if the title deicend to Fe- 
males by the Parent , the eldeſt onely can faccecd to rhe title , but if it 
deſcend not by the Patent to Heirs Female, then the King may admit nej- 
ther to the title , or cither as he pleaſes, 

After the Hulbands deceaſe, the Wife did by the Civil Law enjoy her 
Huſbands precedency during her Widowiy, bur if ſhe marry toa perſon of 
intcriour quality, the Joſes that Precedency , L. 8. de Senat. which holds 
with Us and in Ezgiand; And vet ſometimes the King allows her the ſame 
Precedency, by a Letrer, as he does allo to the daughters of Dukes, and 0- 
tiers who have loſt their Precedency by Marriage , which Letters, or 
Warrands, are dire to the Hcraulds Othce, and Regiſtrated there. And 
the Queen never loſes her former Dignity though the marry the meaneſt 
perlon after the Kings death. And generally, all the priviledges due to the 
King, are communicated to the Queen, per L. 3r. f. de Leg: Anguſta, 
antert I egibus joluta non et, Principes tamen eadem illt privilegia tribunut 
aug ipit Lab:nt, Notwithſtanding whereof, Lawyers think that her Baſtards 
arc not Noble as the Baſtards of Kings, nor does the Womb ever nobi- 
litatc, The Countrey of C amparigne in France onely excepted , where it is 
ſufhcient that either the Father or Mother be Noble , which was allowed 
to the Ladies of that Countrey, upon the killing of all the Nobility at a great 
fight, Papon.de Nobleſ. nun.3, By the Civil Law allo, a Widow living leudly, 
loſes her former dignity, Arg. 4 Fir. in authert. de reſtit, but this holds 
not with us, vide Bon, de Curt. de Nobilitate, cap. 12. num. 194. 

It has been doubted, wh ether a mean woman marrying a Nobleman, re- 
tains the priviledge due to her by her Husband , who has been degraded 
by torfciture, or otherwaycs, and Corbin cites a decifion, 27. Angſt. 1698. 

whereby it was reſolved, that ſhe retains {till her former priviledge, ſince 
crimes are perfonal , which is alſo our Cuſtom. 
Tt 
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It has been hkeways doubted abroad, whether a Nablewoman marrying a 
Pleþezan , and thereby lofing the Precedency due to her Birth, if the mar- 
rv a Gentleman in the ſecond Marriage , ſhe will thereby recurr to her 
Urit ignty the perſon be whom the loſt the firſt Di. nity being dead £ 
And it was found that ſhe will not, for in Law that which is once extin& 
docs not revive 3 and therefore Women 1n ſuch caſcs tale Letters of Reſti- 
tution, as they call tzem, or procure a warrand from the King, for that 
ctict as the cuſtom 1s with us, wt znterveniet Principis reſritutio FOY: pleveci- 
tatis maculam abstergat , Traitte de la nobleſſe, pag. 324. But there would 
be no- place for this queſtion here , ſince with us a Noblewoman would 
not loſe her Precedency by marrying a Plebeian, but the doubt be- 
hoov'd to be thus ſtated with us, vis. Whether a Noblewoman marrying 
a Nobleman ot an inferiour d<cgree , would recover her firſt dignity , ſhe 
marrying thercattcr a Gentleman 2: Or, wh<ther a Knight-Baronets Lady 
marrying a Plebcian, could thercafter recover her dignity if ſhe marry a 
Gentleman. For I conccive a Knight-baronets Lady , does not like a 
Neblewoman, retain her Precedency when the marrics a perſon of inferiour 
quality, and I think neither ot chem would recover their former dignity 
without a ſpecial Warrand, 

| tind that the Commnitioners appointed to regulate Queen Anns Funes- 
rals, did upon the 20. of May, 1519. declare, That the Ladies of the Privy 
Chamber {ould in time of mourning , take their places as if the Queen 
were living, till the Funerals were ended, and that the Queens Chamberers 
\ould for the preſent Funeral go before Countefles women, without pre= 
judice to Countetles women , at any time thereafter, 

It is fit to obſerve, That the Wives and Daughters of all Dukes, Mars 
queſles, Earles, &c. do take the ſame place that the Husbands and Sons 
do, conform to the Precedency formerly expreſt, pag. 235. And I find 
in the Heraulds Office of Ereland, an eltabliſhment fettled thus amongſt 
women, by Jaſper Duke of Bedford, and other Noblemen , by warrand 


from Henry the fourth. 


The Wives of Dukes of the Blood Royall. ; 
The Wives of other Dukes. 
'The Wives of the eldeſt Sons of Dukes of the Blood Royal. 
The Daughters of Dukes of the Blood Royal, 
The Wives of Marqueſles. 
The Wives of the eldeſt Sons of Dukes, 
The Daughters of Dukes. 
Counteſles. 
The W:vcs of the eldeſt Sons of Marquelſles, 
The Dghters of Marqueſles. 
The Wives of the younger Sons of Dukes. 
The Wives of the eldeſt Sons of Earles. 
The Daughters of Earles. 
The Wives of Viſcounts. 
The Wives of the younger Sons of Marquees. 
The Wives ot Barons, ( that is to ſay our Lords. 
The Wives of the eldeſt Sons of Viſcounts, 
The Daughters of Viſcounts. 
P 2 The 
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The Wives of the yeunger Sons of Earles. 
The Wives of the eldeſt Sons of Barons or Lords. 
The Daughters of Barons. 
The Wives of Knight-bannerets. 
T he Wives of the younger Sons of Lords, 
The Wives of Knight-batchelours. 
The Wives of the eldeſt Sons of Knights-bannerets. 
The Daughters of Bannerets. 
The Wives of the eldeſt Sons of Knight-batchelours. 
The Daughters of Knight-batchelours. 
The Queens Maids of Honour, | 
The Wives of the younger Sons of Banerets: 
The W'v.s of the younger Sons of Knight-bawchelours. 
The Wives of t1queirs. 
The Wives of Ceniemen. 
The Daughters of Eſquiers. 
The Daughters of Gentlemen. 
The Wivcs of Citizens. 
The Wives of Burgciles. 


From all which it is to be obſerved , that the wife of rhe cldeſt Son of 
any degree,takes place before the Daughter of that ſame degree , and both 
of them take place of the younger Sons wife of the preceeding degree 
Thus the Lady of the eldeſt Son of a Marqueſs preceeds the Daughtet of a 
Marqueſs, and both precced the Ladies of Dukes younger Sons : ſtem, the 
Wife of the next degree as a Counteſs, prececds the Lady of the eldeſt Son 
of the preceeding degree as of a Marqucſs, and the Daughter of a Marqueſs, 

3% This holds not only in comparing degrecs amongſt themſelves, but 
alſo in comparing Families of the ſame degree amongſt themſelves, as for in- 
ſtance , though the Marqueſs of Dowglas Lady would give place to the 
Marqueſs of Hunilys Lady, yet the Wife of the Marqucſs of Donglas 
eldeſt Son would take place from the Marqueſs of Hyntlys Daughter, 

4% Though of old with us in Scotland, the Wives of Lords did contend, 
that they had the Precedency from the Daughters of Earles : Yet fince 
that Letter written by King Charles the firſt at his Coronation , we fol- 
low the cuſtome of Ergland , 1n preferring the Earles Daughter, who 
takes place immediately after -her eldeſt Brothers wife. 

5% Though the Daughter of a Marqueſs gives place to the wives of 
the eldeſt Sons of all Marqueſles , yet if that Daughter be an Heireſs , 
and the Daughter of an elder Marqueſs , then ſhe takes place from the 
wives of the eldeſt Sons of all younger Marqueſles , as Segar. obſerves, 
pag. 240. It 1s Iikewiſe obſervable, that ſince this Ranking under Herry 
the fourth, there are ſeveral new additions; For after the wives of Lords 
eldeſt Sons and Lords Daughters are Ranked , the Wives of Privy 
Counſcllours and Judges , Wives of the younger Sons .of Viſcounts, 
and of Lords or Barons, the Wives of Baronets, the Wives of Ban- 
nerets, the wives of the Knights of the Bath , and the Wives of Knights. 
batchelours,@&c. as in the former Lift. 


Some 
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Some conſserable Queſtions concerning Precedency, 


Reſolved. 
SDESTTION L 
wa in Competttions betwixt Kingdoms, States, and Towns, is their 


preſent Condition to be Conſudered , or what they were formerly ? 


To which it is anſwered, with this DiſtinCtion, viz. Either the Kingdom, 
or other places betwixt which Competitions are Stated , remain the ſame 
that they were in their Subſtantials , and then the former Precedency is 
ſtill continued ; as for inſtance , Though Rome whilſt it was a Common- 
wealth did ſometimes admit of a D:@.awor , who had indeed the power of 
a King, yet they remained ſtill the ſame Common-wealth 3 and therefore 
being the ſame in ſubſtantials, they ought to have the ſame Degree of Pre- 
cedency continued : Or when two or thre Kingdoms are without any 
alteration United in one , as the Kinydoms of Scotland and Exeland were 
United into the Kingdom of Great Britain , under Kings in the fame Race, 
who ſucceeded to both, as1s fully Demonſtrated by Alb. Gemtil. pag. 82. and 
this is likewiſe clear from TI. proponetatur ff. de Judicris & I, 24. f. de 
Legat. 1. But where there 1sa ſubſtan *al alteration called by Ariſtotle e780 
vel TazweBaors there the former Condition is not conlidered , but the 
xaregog #0ATus, or preſent condition of the places in Competition is that 
which ought to be conſidered : And thus a a Kingdom comes to be 
ant, | by a Stranger, and by a Strange and Forrcign Nation , there 
the State of the Kingdom is abſolutely Innovated, eſpecially if the Laws of 
the State be altered : And therefore the French Lawyers are of Opinion, 
that the Precedency of Ergland ought onely to be Computed from William 
the Conquerour , Becauſe, at that time a Stranger and a Strange Nation 
did conquer the ſaid Kingdom, and the Fundamental Laws of it were much 
Innovat 3 and if this be not an Alteration none can be : For the Antiquity 
of Land cannot give Precedency, for all Land was Created together, and 
there are few Nations ſo Conqueſt, as that the former people do not re- 
main , ſo that there can be no Precedency upon that account , though 
ſome who are extravagant in their Zeal for their Countrey doe Argue its 
Precedency from the Flt: Ages of the World 3 as Vaſqnizs does that of the 
Spaniſh Empire, in deryving it from Tubal Cain, prefatio in Contraverſ. Illuſt. 


9UESTION 1L 


Whether a Kingdom becoming a Common-wealth , or a Common-wealth a King- 
dom, does their former Precedency remain ? 


This Queſtion has two Branches wherein the Difficulties differ, 


The firſt is , Whether that Town or Place which was a Republick, 
Q having 
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having become a Monarchy or Principality , ought it to Retain the Prece- 

dency due to the former Common-weaith 2 And that 1t ought to Retain 

the ſame Precedency may be Argued, Becauſe, when one thing is ſurrogat 

in the place of another , that which is ſurrogat ought to have the ſame 

priviledge with that in whoſe place it is furrogat , ſurrogatum ſubit naturant 
jarrogati ; But fo it 1s, that the ſubſequent Principality is ſurrogat in place 
of the former Common-wealth , and therefore ought to have the ſame 
Precedency : this Reaſon is likewiſe ſeconded by a Deciſion of Charles the 
fifth , who in the Debate betwixt the Duke of Florence, and the Duke of 
Ferrara, did prefer the Dukeof Florez.c:,becaulſe the Republick of F lorence 
was formerly preferred to Ferrara. | 

From this Deciſion ſome would diſtinguiſh betwixt the Caſe , where a 
Citizen of the former Common-wealth is preferred by common conſent of 
his fellow Citizens, in which caſe they who Governed formerly ſtill Gg- 
vern , Becauſe they chooſe the new Duke, Prince or King : And the cale 
wherein a Stranger comes in and Conquers, in which caſe the former Go- 
vernment is abſolutcly Altered, and none of thole who Governed former- 
ly continue to Govern : Nor does the Argument of Surrogation hold in 
this caſe, becauſe that Argument onely holds where one thing 1s furrogat 
toan other by common conſent , and where the Reaſon of the Priviledge 
pleaded in the one caſe remains in the other, neither of which can be al- 
Icadged where there is a Conqueſt ; becauſe there, neither 1s there a 
Conſent, nor does the Government, nor State remain the ſame, And con- 
ſequently, ought not to have the ſame Precedency , ſeing the ſameneſs of 
Precedency dependsupon the ſameneſs of the State , which ought to have 
the Precedency. | 

The ſame is likewiſe to be concluded , where One of the ſame City or 
Republick Uſurpes the Government 3 For in that caſe the former Argu- 
ments hold: And though Ariſtotle libro quinto Politicoram ayes , 
eunden Statunt Reipublice manere , ubi rem ſuam & ſumman  Reſ- 
bublicaz ante libera civi alicus ſno regendam deinceps comittit , maya 
fainpoy 079 jy ith eCamayTioayTys T4 Mrwrow meoTay WETABaNTs Thy m9MTway, Yor 
this requires two conditions, The one is, that one of the Citizens Govern; 
and the other is, That the Government be tranſmitted to him by the com- 
mon conſent of thoſe his fellow Citizens who Governed formerly ; An 
eminent Example thereof We find in that famous' Lex-Regia , mentioned 
L.1. ff.de Conſt. Princ. whereby the Romans tranſmitted all the power they 
had to the Emperour, que de [mperio lata eſt qua populus ei &- 1n enum onne 
ſunnm Imperium &- poteſtaten contulit, and upon this account it is, that the 
Roman Eriiperours pretend the fame Precedency that was due to the Com- 
mon-wealth of Roxze, ſince the Common-wealth did ſurrender and tranſ- 
mit to thefn their power. 

The next Branch of "the Queſtion is, Whether a Kingdom being 
turned ,into a Common-wealth , ought to have the ſame Prece- 
dency that was due to the former Kingdom > And it would 
appear that it ought not , ſince in becoming a Common-wealth, it is De- 
graded from its former Dignity , Common-wealths being by the conſent 
of 51! Nations poſtponed to all Kings, or Crowned-Heads; Nor does the 
f.rgument of Surrogation hold in the matter of Precedency , where there is 
not onely a ſubſtantial Alteration, but a Degradation:: The former Ar- 
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gument of Surrogation does not likewiſe take place, where there has an in- 
termediate Impediment interveened ; as for Inſtance , Though Spain had 
been formerly a Kingdom , and though Ergland was really a Kingdom of 
old, yet both theſe having become afterwards Provinces to the Rowan Em- 
pire , they cannot Reatlume the Dignities and Precedency due to them 
before they were ſubdued , and became Tributarics 3 ſince that Degrada- 

tion was a medinnm impedimentum, as Lawyers call it , Which hindred the 
preſent condition of their Kingdom to be drawn back to its old State : 
A thouſand inſtances of which may be given in other caſes, and even in 
the matter of Precedency, If a Family be wt , and continue fo for 
a long time, 1t though they be thereafter reſtored 3 Or if an Earl ſhould 
reſign his title in the Kings hands, and {© extinguiſh his title, though he 
were reſtored, yet he would not be reſtored to his former Precedency, in 
prejudice of thoſe who had acquired titles medio tempore, 


2UESTION 111. 


IWhether he who is Eledled to a Dignity , ought to have Precedency thereby, as 
if he were Atnally Admitted ? 


This queſtion has been often Agitated , and may be of great Ute a- 
mong(t perſons of all Degrees : lt. was firſt Debated in anno 1521. be- 
ewixt the Artmbaſſadours of Charles the fitth, who was then Ele&ed Empe- 
rour, and the Ambaſladours of Francis the firſt King of France , who al- 
leadged , that though Charles the fifth was Ele&ted Emperour, - yet not be- 
ing Crowned and Anointed , the Election being but an incompleat AR, 
could not give him Preference 3 and that it could not was Argued from 
theſe Reafons. 1% Before the Emperours Admiſſion and Conſecration,he 
1s not called Emperour, but onely King of the Romans, and therefore he 
ought not to hays the place as Emperour , for the King of the Romans is 
inferiour to the Emperour , and the Inferiour cannot have the Superiours 
Place, 2% If Ele&ion could give the Precedency , there needed not any 
further Solemnity; For by the EleRion , the perſon Elected would be 
Emperour , for none can have the Emperours place but. the Emperour, 
3% That which is Imperfect cannot operat as much as that, which is perfe, 
Z. Fdificia Q perfe&ijſime f. de edil, edif, and that which is Imperfect is 
judged in Law to be no more, then if it were not , aperfeFum, & nul- 
lum idem ſunt: And therefore as he could not have Precedency , if there 
were no EleCtion, ſo neither can he have it, where there is but an incom- 
pleat Ele&ion. 4% Where there are two Degrees ſubordinat one to an- 
other, the Inferiour Degree cannot aſpire to that which is due to the Su- 
periour 3 But fo it is, that Election 1s = ſubordinat to Admiſſion , Ergo, 
It cannot Operat as much as Admiſſion. Notwithſtanding of all which, 
T find that Gothofred. and others decide for the Emperour , and are of 
opinion - that an Ele&tion has in it the Radical Power and Force of 
Admiſſion , and fo gives as much Precedency as Admiſſion does 3 
Yet with Us, We ſee that an Ele& Biſhop takes not the ſame place , 
that is due to him after he is Admitted : And therefore the Diſtinction 
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would be made here bctwixt ſuch an Election, as transfcrs all the power 
that Admiſſion can, as We ſee in the Emperour, King of Poland, and others. 
who can receive no more Power after they are Elected , and delay their 
Coronation and other ceremonies for their own conveniencies z And the 
caſe of Biſhops and inferiour Magiſtrates, who are oft-times to receive ſome 
further power beyond their Election 3 and fo, their Ele&ion not being 
equivalent to an Admiſſion, it gives not the ſame Precedency that the other 
can: and therefore I may conclude generally, that Precedency tollowes 


Power and Adminiſtration. 


9UESTION IV. 


Whether onght One who has been twice or ofiner Elefed to any Dignity , br 
Preferred to him who was onely once Elected ? 


The Roman Emperours have differcd in this, for the Eldeſt and the 
Lateſt Emperours did think, that ſuch repeated Elettions did augment the 
Dignity to thoſe who were Ele&ed , and thus Valentinian novel, 43. and 
this was likewiſe Hadrians Opinion , as Spartiamns Obſerves in his Lite : 
But Theodoſens the Younger thought , that theſe repeated ElcCtions did 
ſhew the Merit of him who was Elected, but did not augment his Dignity, 
repetiti enim faſces virtutem ſepe meritan comprobant, non augent, quia nihil 
eſt altius Dignitate, L. 1.C. de Conſul. vid. Cujac. ad 1. illam, and with this laſt 
agrees Goth. Theſ. 28. With Us if the Precedency be determined by a 
voice, this holds not, as if one ſhould be Elected to be the firſt Aldermar, 
and another to be a ſecond Alderman, this ſecond would not have the 
Precedency , though he had been ofttimes _—y preferred z But in 
dubious caſes, certainly repeated Eleftions do prefer : And though the 
Imperial Dyet has decided Precedency upon this Account amongſt Gene- 
rals of an Army , to him who had been twice formerly a General, though 
the other had been firſt a Gereral, as Goldaſt. obſerves 3 Yet I find it more 
Reaſonable, that he who was the eldeſt General, ſhould have been prefer- 
red : For that is the mark of greateſt Experience , and the not being 
frequently EleQed might have proceeded from want of new Occaſions or 
of Inclination 3 And it were Abfurd to think, that if One had been an old 
General, and his Commiſion had continued for many years , that there- 
after another, though thrice Elected in a ſhorter time , ſhould be preferred 
to him, With Us alſo, I find that One who has been twice or ofter prefer- 
red to be Provoſt or Mayor, is preferred to him who has been onely once 
Mayor ; and it is Reaſonable that they both living in one place , and be- 
ing preferred by thoſe of the ſame City, ſhould be preferred in Mectings 
relating to the ſame City. 


QUEST: 
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o9VES 4 1 0 NV. 
What Influence has the Conjunilion w 7100 Dienities upon Precedency ? 


There are ſome Lawyers who think, that he who has moſt Imployments 
ought to be Preterred to him who has but one: And thus they ſay, That 
he who hath two or three Dutchies, or Earldoms , ought to be preferred 
to him who hath but one , Even as two or three Lights are greater then 
one, and two or three ( ords arc ſtronger then one 3 And tor this they 
cite L. Fin. Cod, de edift. d. Adrian. and of this Opinion was Menockins, 
Confil. 992. And for this cauſe, Marz. Coxſtl. 26. thought that the Duke 
of Ferrara ought to be preferred to the Duke of Florence And Navarrnus 
Conſil, 1. thought that a Cardinal who was a Chancellour onght to be pre” 
ferred to an <lder Cardinal who was not 3 And that a Doctor of the Civil 
and Canon Law,ought-to be preferred to a mcer Doctor of the Civil Law. 
But yer Gotkoſred is of a contrary Opinion, cap. 3. Theſ. 2. And mn Our 
Practice the greater Dignity 1s preferred to many leſler Dignitgs, yea, and 
the Elder in the fame Dignity 1s preferred to him who was laſt Promoted 
to the ſame Dignnty , though he have many leller Dignities joyned to 
it 3 But betwixt two Digniics that are different, if it be not known to 
which of the Two the Precedency is due , the conjunction of lefler Dig- 
nitics with the Dignity contrave rted ought to pretcr 3 Even as if it were 
doubted , which of two Bodies w cighed moiſt , or which of two Lights 
ſhined moſt , the leaſt addition to cither would certainly calt the Ballance 
and alter the Proportion: But 1t thcte many be all Infcriour to one Imploy- 
ment, they ought not to be preferred , no more then many little Pearles 
ought to-be preferred to a great one; and yer if it be doubted which of 
two Pcarles ire of greateſt Value, the addition of two or three little ones 
to either, will railc theValue of that one to which they are thrown in 


QUESTION Vl. 


How fr do former Dienities Influence a-preſent Advancement , and Deter- 
mine the Precedency depending thereupon? And what Rank is due to Hono- 
rary and Extraordinary Offices ? 


Lawycrs give divers iftances ef this, As firlt, a fudge 1s made a Privy 
Counccllour, but thercatrer the Prelident of that Court , where he is a 
Member or Judge, is admitted ro be a Privy Counccilour : ; m that caſe 
though the other was tirſt admitted to be: a Privy Councecllour , yet the 
Pretidnt, though Jaſt admitted, ' will have the PrecQ.vlency, and Vot tirfi 
even m the Privy Council ; Becanle it is indecent, that a Member thould 
have the Precedcney, or V ot beforc his own Pretident : And - Fayos 
tells Us, it was decided by the Parliament of Paris, 4d. hb. 4. Ut. 
Art. 5. which is not unlike what I itellins faves, mm Tacitus 19, Anal, Nie 
dum þ cle lot emoris praregatita dimicare un dncibus ane deant , (ul Quorum? 
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Þgais ftipendia fecerant. A ſecond cafe 1s, That though a Honorary or 
Extraordinary Officer will not be preferred to an Officer Ordinary , Yet 
if a perſon be a Honorary or Extraordinary Officer , before another be 
admitted to be an Ordinary Officer , if that perſon who was but _— 
an Extraordinary Officer, be thereafter admitted to be an Orcinary Ofh- 
cer, he will be preferred to him who was admitted before him , though 
to an equal Degree 3 Becauſe, though he was not the firſt Ofhcer in 
Ordinary , yet he is now equal in Dignity with him, and was an Ex- 
traordinary Officer before him: as for inſtance , If One be admitted to 
be an extraordinary Phyſician to his Majeſty, and thereafter became an or- 
dinary Phyſician , he will have the Precedency from them who were Ad- 
mitted in Ordinary before him , if they -were admitted to be Ordinary 
Phyſicians after he was admitted to be Extraordinary 5 Precedency being 
to be taken in that caſe from the Time of the firſt Advancement, L. 4. Cod, 
de Conſu#libws : But though this be Obſerved abroad, yet I doubt if it be 
Obſerved in Britain, A thirdcaſe is this , There are two made Counſel- 
lors, but he who is laſt Admitted a Counſellor, is firſt Nobilitat, and 
therefore even as Counſellor he will have the Precedency, though the 
other was made the firſt Counſellor 3 And this was ſo decided by the Em- 
perour Theodoſins, L. unica Cod. T heodoſ, de Conſulibus: and is in Obſervance 
with Us, amongſt whom the youngeſt Counſellor, being made an Ear], is 
preferred toelder Counſellors, and though the elder Counſellor. be there- 
after made an Earl, yet the cldeſt Earl will always be preferred 3 Though 
it would ſeem that-upon the firſt Counſellors being made an Earl , - 
ought to be preferred, as in the former caſe where an Extraordinary 1s pre- 
ferred , when he becomes to be in equal Dignity with the prior Ordinary 
Officer. But the Reaſon of the Diſparity is, - becauſe Earles are always to 
preceed according to their Priority, but Officers are not , An Office being 
but a thing Temporary , and there being no Difference betwixt an Ordi- 
nary and Extracrdivary Officer, but that the Ordinary has a Sallary , and 
waits more immediatly upon the King , but yet the Extraordinary Officer 
was truely of equal Dignity with the Ordinary. Theſe Extraordinar 
Officers were called Eonorarii ſex Codicillares, L. 9.E. de metatis quibus citra 
cingulum Dignitas pro ſolo Honore delata eſt , they had no advantage fave 
the Di_nity , Nov. 70. nihil alind niſs purum Honorem habent , L. 7. de 
Decur. they are called inanes umbre & caſſe imagines dignitatum. I have 
heard this caſe alſu Stated with relation to the fame quzre, viz. By the 
Erection of the Town of Bricher, in a Burgh Royal the Biſhop of Bricher 
is firſt ro Ele&, and then the Town are to Elc& their Bailies : From 
which the queſtion ariſes, Whether if the Biſhop chooſe One who was 
never a Bailie formerly , and the Town chooſe thoſe who were formerl 
Elected Bailics, thould the Biſhops Bailie preceed ? It being ———_—— 
that though he is to have the firſt Nomination, and the choile of all, yet 
that ſhould not give his Bailie or Alderman the Precedency, in reſpet that 
by the conſtant Cuſtom obſerved by all the Burrowes, when many are 
Elected to be Aldermen or Bailies at once, he who has been formerly a 
Bailie preceeds al ways him who was never. 


QUEST. 
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2UVESTION viIL 


Whether amongſt ſuch as have equal Dignity , the firſt in time ought to be 
Preferred 


It is Anſwered , That Generally and Regularly the firſt in Time ought 
to be Preferred , amongſt ſuch as are equal in Dignity z Which is clear 
be the Civil Law, not onely in Kingdoms , but in all the Degrees of No- 
bility and Promotions : And this Our Reaſon may teach Us without Lay, 
for if there were not ſome Certain and Stated Rule whereby Precedencies 
might be known , it were impoſſible to evite Confuſion , and all other 
Rules except this are uncertain, but yet this Rule has ſome Exceptions. 
1% Princes of the Blood , wiz. the Sons, Brothers, Grand-ſons, and Ne- 
phews of Kings are excepted from this Rule : For though they be Dukes 
or Earles of a latter Creation, they are preferred to- all of that Dignity, 
2% In Germany, if the Chief of a Famnuly come to a Dignity , equal to 
one of his Kinſmen who formerly enjoyed that Dignity, he will be pre- 
ferred to him , _—_ his Kinſman did firſt attain to the Dignity 3 An 
Example whereof Gothofred gives cap. 3. 1hef. 16. this Exception ſeems to 
be founded upon the right of Blood, to which thoſe of the ſame Family 
ſcem to give that Reſpect as to an elder Brother 3 But though thoſe of 
the Family may give this Reſpect out of Favour, yet in Law they are not 
thereto Obliegedz For the Prince being the Fountain of Honour, he onely 
can give Preference, and his Patent may prefer one Couſin to another , 
ſince he can beſtow Employments which can prefer a Son to a Father : 
And therefore in Britain, the date of the Patent is onely conſidered. 


2UESTION vIlL 


When many are Promoted at once in the ſame Write , or when many are 
Nominate tn the ſame Commilſion,, Whether is the Order of Nameing 
therein expreſt to be Obſerved ? 


It is anſwered ; That Ordinarly he who is firſt named ought to be 
preferred, L. 1. ff: de Albo ſcrib. Albericus ad J.. inter Claras 
C. de ſum. Trinit. but though.this hold , where the Write where- 
in many perſons are named is drawn upon Deſign to Prefer thoſe 
who are named, becauſe, there Promotion being the deſign, It is to be 
preſumed thatathe Order of the Promotion was Obſerved, Gloſſa. ad F. nl. 
Auth. de Defenſ. Civit. & Clement. 1. de Baptiſmo , yet where the Write 
had any other deſign ; and the Nomination did onely proceed by way 
of Narration, there an Argument from the Order of Nomination: is not 
ſtill Conciuding; eſpecially, Conſidering that ſuch as draw publick Papers, 
are not always verſed in caſes of Precedency , and are oft-times ſo intent 
upon the deſign it {clt, that they — not the Order of Nemunation; 
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And thus I have my ſelf ſeen old Charters wherein the Chancellour is 
oft-times placed after the Lord Chamberlain, and both of them after ſome 
of the Nobility ; and if any man will conſider Our Statutes , wherein 
Commiſſions are granted , they will tind this Order very ill Oblerved: 
And Lawyers conclude this Argument vw weak in ſuch cafes, Eve- 
rard, in Topicis loco ab ordine mim. 13. Golſtad. lib. 1.” cap. 23. And 
there are very clear Examples of this given, cap. 2. de Judiciis, cap. Paſtora- 
lis de Conceſſ. prebend. 

Burt yet in dubious caſes , where the Perſon injured] cannot otherwiſe 
prove his Precedency, this ought to bear great weight, elpecially, [f many 
luch Papers can be thewed ot one tenour 3 And it the Office granted by 
that Comnullion gives Precedency , above what the perſons thercin named 
could otherwile pretend to, then the firft Nomination has the Precedency: 
As when Ordinar Gentlemen are named in the Commiilion of the Privy 
Council, &c. I tind allo by the old Records of Parhament and Privy 

Council , that the Members of Parliament and Counſcllours are in the 
Sederunts named as they entered into that particular Mectings , but now 
they are named according to their true Precdency. 


SVDVIESTITON IX. 


In what caſes does Age prefer , and what is its Frerogative in the mat- 
ters of- Precedericy 


The Conccfſion of the Prince being the Rule of Honour , he who has 
the firſt Concetiion ought to be. preterred in the matter of publick Ho- 
nour, Ccxcept in three caſes oblerved by Gothofred. cap. 3. Theſ. 14. Firſt, 
1m caſes dubious. Secondly, where the pretences are abſolutely equal; 
And thus of the two Reman Conſuls, the Eldeft always preceeded, as Plu- 
tarch obſerves. Thirdly , to take away Contraverlics amongſt perſons of 
the fine Family , but of different Lines. It 1s obſerycd in (zermany and 
other places , that the Eldeſt has always the Precedency, as Golſtzd and 
other German Authours obſerve ; And this Jaſt halds likewite with Us, if 
the Precedency be not clear , and was ſo decided by King James the tixth. 
betwixt B7uir of that 11k, and Blair of Balihain hk. | 


SPUESFTION 1k. 


Whether does Appearancy of Blood give Precedenrcy before 4tuall Inveititur: 
and Peſjciſion £ 


Though it may ſcem, that ſince Marquis, Earldloms, &c. being Fen- 
dal Honours , conferred oft-times by ercfting Lands in a Maraitar or 
Farliom , that theretore nll the apparent Heir be actually Involted , or 
Intctt as We call it, he. ought to have no Precedency 5 Yet that being 
expretly,zbatcd,in 4970 1608, inthe caſe of Erederick Dukeof Wnltznuicee, 


u 
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it was decided , that the very right of Blood tranſmitted the Precer 
dency : But Goljiad. Conrent. de Reg. Bokem. lib. 3, cap. 6. is of opinion» 
That though this may hold where the apparent Heir ſought to be Inveſted 
or Intctt, and his not being Entered nor Inteft was not his Fault ; Yet if 
he did got teck to enter, he ought not to have the Precedency : With 
Us though an apparent Heir never enter , yet he has ſtill the Precedency 
due t© his Predecellor. 


2UESTION XL 


Whether does the apparent Heir his Aſſuming and QOſing the Title and 
Precedency of his Predeceſſor , make ham lyable to his Predeceſſors debts, 
and Infer a Paſſroe Title againſt him, as We ſpeak? 


To this it is anſwered , That it makes him not Lyable , in payment 
according to the preſent Curent of Our Deciſions, becauſe Honour 
deſcends trom the King , and is not any lucrative Accefſton ,- out of which 
Debt may be payed , and no man ſhould be made lyable to Debts for 
enjoying that which cannot pay Debts: Nor does the Son polleſs this 
Title by his Father , but by his Family ; And Lawyers have reſolved that 
Filins retinct Nobilitatem etiam repudiata hereditate, Bart. in L. Jurisjur, 
$ x. ff. de Oper. lib. Fac. & in L. ſe non ſortem ff. de condi@. in debit. But 
yet this deciſion may ſeem unſuteable to the Analogy and Principles of 
Law, For 1 Since Honour is by the firſt Patent and Erection granted to 
a man and his Heirs , It ſeems Juſt and Legal that none can enjoy the 
ſame , but ſuch as are Heirs; fo that this ſeems to be a qualified Right 
granted by the King , and conſequently, can be enjoyed by none but ſuch 
as Purge and Purihie the qualities and are Heirs. 2% We ſee that inother 
Rights granted to a man and his Heirs, no Succeſlor can have Right with- 
out being Heir, and fince this holds in Acceſſions of the meaneſt Nature, 
Why ſhould it not much rather hold in Titles and Dignitiecs which arc 
things of great importance ? 3% We have no way nor method to know 
who is Heir , but by an Inqueſt , after which he who 1 ſerved Heir 1s 
lyableto all Debts, and it he who is to uſe the Title , needs not be found 
Heir by an Inqueſt, any man may uſe the Title of a Deceiſt Peer , and 
if two kd for it , this could not be tryed without an Inqueſt and 
Service. 4% The making men lyable to their Predeceflors Debts tor uling 
his Title , would be very advantagious for the Defuncts Creditors , and 
it is the Intereſt of the Common-wealth that Creditors ſhould be payed ; 
nor could the apparent Heir complain , ſince he may chooſe to uſe the 
Title or not as he pleaſes. 5%. It were advantagious to the Common- 
wealth that none had a Title, but he who had the Eſtate which was given 
out with it , and out of which it was to be mantained , a Poor Nobility 
being a great burden upon a Common-wealth and a ruine to it : AndI 
find that the Parliament of England did Degrade George Nezl trom being 
Duke of Bedford, for want of an Eſtate futeable to his Dignity , whic!! 
Statut. 17. Ed. 4. expreſles the inconveniencies here mentioned, which arc 
greater in Scotland than in Freland. becauſe Our Pecrs have more {nterctt 
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in laying on "Taxes than Lords in England have. 6+ The Law confiders 
not in other caſes, whether the thing uſed by the apparent Heir , may be 
advantagious to him , Or whether he may pay Debt with it, for the uting 
of meer Ornaments, which can yeeld no Money , Or things of the meanelt 
advantage, do make him lyable, yea, and he would be lyable though he 
were a looſer by the thing he uſed 3 whereas not onely are Honours and 
Precedency things of great Advantage , and which men would buy at any 
Rate 3 But if a man have Liberty once to uſe the Title of his Predecetlor, 
it gives him a great Opportunity to inhance his Predecetlors Eſtate by in- 
dire& means: And the former Arguments prove onely that the Blood 
intereſt as to Honour is tranſmitted without a Service , but not that the 
Feudal Title of Earl can be fo tranſmitted. 


9UESTION XII 


Whether does the Appearancy of Blood give Precedency , where the Predece/- 
for is not Dead £ 


This is called by the Doftours, Spes & expeFantia ſucceſſuonis *npropia 
zz 76a and upon thisaccount it is Debated , Whether the Son of a King 
ought to-be preferred to his Brother and all. the Peers? And generally, 
whether the Nephew ought to be preferred to the Uncle who. was his 
Fathers ſecond Brother ? And I find it Recorded that Lycurgxs did decide 
for himſelf againſt his Nephew, being the Son of his eldeſt Brother : But 
I would diſtinguiſh here thus, Firſt in the Families of Kings and Princes, 
all the Kings Children are preferred to the Kings Brothers , and all the 
Kings Brothers to the Kings Uncles , and thus it was decided in France by 
Henry the third, Raupanns pag. 508. But formerly the Uncles were prefer- 
red by the Conſtitution of Philip the Long anno 1316. And though in the 
Roman Empire before Alexins Comnenins the Emperours Son was ſtill pre- 
ferred to his Uncle ; Yet that Emperour defiring to put a Mark of Reſpect 
upon his own elder Brother , preferred him to his Son , and now the 
Sons of Princes are fo farr preferred , that not onely they, but all the 
Princes of the Blood are preferred to all other Peers, though they be laſt 
Created , as was found by the Parliament of Paris, anno. 1541. betwixt 
the Dukes of Nezeres and eMonperſter. 2% If in other Families the Bro- 
ther be of a Dignity equal to his elder Brother , then the Brother will be 
preferred to the Nephew; as if the Brother be an Ear! , and the Nephew 
a Lord as being an Earles Son, in this caſe Expe&ation will not prefer the 
Nephew, becauſe there are other aGual Degrees of Preferrence. 3% If 
the Uncle were a Lord by Creation, and the Nephew a Lord by Birth , 
in which caſe, if the Uncle wasa Lord before the Nephew was born , the 
Uncle ought to be preferred as firſt in Time , but not if the Nephew was 
firſt born , and thus Baldxs diltinguiſhes, ad Z. ut inteſtato C. de ſa. &- 
Leg, Hered, 4 If neither the' Nephew nor Uncle have any fpecial Dig- 
nity, then the Son. of the elder Brother is to be preferred to the Unclez 
And this laſt caſe ſhews, that the immediate hope of Sncceſlion, or jus ex- 
peHantie, 15 1n it felf a ground of Precedency , and fince a man and his 


appas 
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apparent Heir are #na- E&» eadem Perſona, in the Conltruction of La, 
and that in many thirigs that are Diſadvantagious to the Son , he is look'd 
upon as Heir apparent; in the ſame way as if his Father were dead ; it is 
therefore Juſt, that as he has the Diſadvantages of an apparent Her , ſo he 
ought to have the Advantages of an. apparerit Heir : And_thus We ſee 
char Our Statutes having Declared Compriſings bought in by the appa- 
cent Heir to be Redeemable by the Defun&ts Creditors, It was found 
that a Compriſing bought in by theeldeſt Son, even whilſt his Father lived, 
was Redecmable from him and that he was an apparent Heir, in the con- 
ſtruction of Law; And therefore fince the Law puts him in the ſame caſe, 
as if the Father were Dead, he ought to have the ſame Precedency , and 
conſequently ought to be preferred to his Uncle , to whom he would cex- 
tainly be preferred, if his Father were dead. It is remarkable that in 
Scotland, the Uncle was of old acknowledged to be King during not only 
the Pupillarity of his Pupil ; but during the Uncles own Natural Life, 
which being an Invaſion upon the Natural Right of Our Kings, was abro- 
pated under Kerith the third. 


9UESTION KXI1IL 


}Thether ſhould an elder Brother , © who was Born before the Father was 
Preferred to the Dignity of a King , Marqueſs, Earl, &c. be Prefer- 
red to a younger Brother who was Born after his Father had attained 
to either of theſe Dignities £ 


* Lawyers have varied very much in this Point ; For ſome have beenof 

Opinion, that thoſe that are born before the Dignity was attained , cannot 
pretend to the Precedency due to the Father , for he cannot be ſaid (lay 
they ) to be the Son of a King, or Marqueſs, whom a King or Marqueſs 
did not beget 3 And ſince thoſe who are born before a Crime is com- 
mitted , looſe not their Dignity by the Fathers committing of the Crime , 
So by the Rule of Contraries, he who was Born before his Father was Ad- 
vanced to a Dignity , ought not to participat of that _— This they 
found likewiſe upon expreſs Laws, L. ſs Senatus Cod. de Dignitat. L. Impe- 
ralis Cod. de Nupt. and thus Dari#s was preferred to be King of the Per- 
ſtans to Artabazanes. Others do more juſtly conclude, that theſe are to.be 
Preferred though Born before the _— wasobtained 3 For,. if he who 
was Born in that Condition can be called the Kings Son , he muſt be the 
Kings eldeſt Son ; And it were very abſurd that the Father ſhould be 
Noble, and the Son not.z And if a King had but one Son, : he could not 
be King if this were allowed : and this is moſt clear L. Sevatorzs Filiupe . 
de Senat. where it is ſaid, That he is aſwell tobe called the Son of a Senator, 
who was Begot before the Father was a Senator , as he who was Begot af- 
ter 3 And though this be true as to Succeſſion , and as to the Degree of 
Nobility in general, , yet many Lawyers axe of Opinion, that they do.not 
attain to ſo eminent a Degree.of Nobility , as if they had been.Borg aftei 
the Fatherattamed to his Nobility; For A the former Law.,{# Senator natns 
ex illuſtri ante Dignitatcm adeptam.eſt clariſſunus; jolum natus poſtea jlluitris: 
Others there are who ſay, That theſe who were Born before, may ſucceed 
S 2 £5 
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t » Honours which deſcended from old_Predeceflors , but thoſe which were 
acquired in the Fathers own time , ſhould onely defcend to ſuch as were 
Born after theſe Honors were. acquired. But now generally in Exrope, and 
particularly with Us, even thoſe who were Born betore the Father attained 
to any Dignity , do participat of his Dignity, as if they had bcen born 
attcr the ſame was acquired in all caſes, | 


'SDVESTION NIV. 


Whether oneht a Son who ts in publick Imployment and Dignified , to Preceed 7 
Father who is not £ 


It-is anſwered, That a Son being in publick Imployment ought to pre- 
ceed a Father whois not. And thus Fabins Maxinyns commanded his Fa- 
ther , to light down from his horſe, when he was to meet im ; and was 
praiſed for-mantaining the Dignity of the Rowan Empire 1n thiscale : And 
the Son 1n this caſe is not a private perſon , but Repreſenrs the Prince or 
Common-wealth , who are to be —_— to any pcrion 3 and therefore 
L unrentins Celſi was juſtly taxed at Venice, . becauſe he would not meet his 
Son when he was newly made Duke of Venice, leait by being diſcovered 
before him he ſhould leflen the Perogative of a Father. 

But it may be 'doubted, Whether though this hold in Employments, it 
ought-to' hold in Titles, ſince in theſe the Son Repreſents not the Com- 
mon-wealth; "And therefore'in theſe caſes the Laws of Nature ought to 
prevail above the Laws of Honour , eſpecially, if there be none preſent but 
Father and Son ;. But if there be a third perſon preſent who will take the 
place from the Father, but not'from the Son , then the Son muſt preceed 
the Father; becauſe, though he yeeld to his Father, yet heſhould not yeeld 
to-a third Party :* And it 15a general Rule in matters of Precedency, 
that I mult-preceed you, if I preceed him who preceeds you, which is not 
unlike that Maxime uſed in'other parts of Law, qui vincit wincenten me. 
evincit me 


2UESTION Xv. 


Whether may he-mho has the Survivance of Imployment , challenge any Pre 
.  cedency upon that Account £ 


' To this it is anſivered , That he cannot Claim any Precedency - For, 
though there be there the hope of Succeſſion , and that the pcrſon to ſuc- 
ceed be 1n a&r proximo, and that likewiſe it may ſeem that he is advanced 
to-a Dignity, and ſo ought to have a Precedency ſuteable to it, and that ir 
may likewiſe ſeem fit for the Intereſt of theCommonwealth,that theſe ſhould 
be Reſpected and Preferred who are marked out for the Service of the 
Common-wealth ; Yet Law nor Cuſtom have given them no Precedency, 
for ſince they have actually no Dignity nor Power,they ought to have no 
actual Precedency : And thus it was found by the Parliaments of Paris, 
and Tholow's in ax 1551. & 1560. that theſe who had Survivances were 
- 04 : "is ond 
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onely to be preferred , according to the dates of their actual Admiſſion ; 
And ſo theſe who were Admitted to be Councellours or Judges, after they 
got their Survivance , ought to have the Precedency from them , if they 
did actually adminiſtrate before them, v:d, Maynerd Notab1l, weſt. cap. 72 

* . k T * q Ip 7 - 
Muh. de affiid. decifſ. Neapolitan. 1. 


92UESTION XVL 


Whether does the Daughter of a Lord, who would himſelf kave been an Ear! 
if he had lived , take place from the Danghter of a zounger Earl. 


It may be alleaged that the Daughter of the Lord ſhould not preceed, 
becauſe, an Earles Daughter ſhould {till preceed a Lords Daughter, and 
this Ladies Father was never an Earl, nor are We to confider tutur Ho- 
nours in the matter of Precedency 5 And as ſhe would not take it in her 
Fathers time,ſo neither ought ſhe after his death: And as her Father himſelf, 
being a Lord though an Earles Son, would not have taken place from the 
younger Earl, fo neither ſhould the Lords daughter trom the Earles daugh- 
ter, he being a younger Earl then that Lords Father: And I find by the 
Heraulds Records in England , that Sir Thomas Lees daughter got a War- 
rand from the King, to rake place as a Lords Daughter, her Father having 
died before his Father the Lord Lee, which proves that ſhe could not have 
taken place otherwiſe, and this is commonly recciv'd in Exglazd, But yet 
it may be Dcbated, That the Daughter of that Lord ſhould have the Pre- 
cedency, fince her Father would have been an elder Earl ; And though 
ſhe could not take place during her Grand-fathers time who wasthe eldet 
Earl , yet per jus accreſcend; , anc the right of Repreſentation , ſhe comes 
after her Grand-fathers death,to bc the Daughter of the clder Earl,tor Ho- 
nour is but a part of Succcthion 5 and theretore as ſhe might have right to 
her Fathers Succcllion, if ſhe have not Brothers, the may by the ſame reaſon 
have Right to the Honours - And 1 were very ridiculous to Argue lo, 
as that her elder Brother (if ſhe had any) might take place as an Earles 
Grand-child , and that the could not take the fame place as his Siſter ; 
and conſequently , ſince he would take the place of that younger Earl, to 
ſhould ſhe of that younger Earles Siſter or Daughter : And the Reaſon 
why the comes to a higher Degree of Precedency by the death of her 
Grand-fathcr is, becauſe by the right of Repreſentation her Fathers Fa- 
mily comes in the Grand-fathers place. And to ſhew, that this Argnment, 
viz, Your Father had not the Precedency of me , theretore you cannot 
have it of my Daughter, is a weak Argument in cafes of Reprefentation , 
may appear from this , That if it were a good Argument, the younger 
Earl might aſiycll ſay to that Lords Son, Your Father never took the place 
of me, ſo neither can youz And though it may be Anſwered to this Ar- 
gument , that the Diſparity betwixt the Brother and Siſter heth in this, 
That the Son Repreſents the Grand-father, but the Daughter does not 3 
Yetif We conſider it nearly,even this Anfiver is Fallacious : For though the 
Daughter Repreſents not the Grand-father , yet the Fathers Family Re- 


preſents the Grand-fathers, and ſo participats all the Honours of the Grand- 
F fathers 
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* fathers Family by that Repreſentation; And as the elder Brother becomes 
an Earl, Becauſe , if his Father had lived he had been an Earl, fo ſhe 
ought to have the Precedency as an Earles Daughter , becauſe her Father 
would have bcen an Earl for the ſame Reaſon, 


2UESTION XVII. 


FF hether if the elder Brother be Mad or Dumb, &Cc. does the ſecond Bre- 
ther get the ſame Precedency, as if his Brother were dead £ 


[ have heard this caſe much Debated, ſome Contending, That ſuch as 
were Incapable of ſucceeding,were tobe Reput asdead,@per cap.1. ar Mytis 
1 Surdis, it 1s expreſly declared, that ſuch as are born Deaf or Dumb, or 
are naturally Idiots ſhall not Succeed : But others thought that even theſe 
are to Succeed , but have onely their nearclt Agnats given them for Cu- 
ratours, and ſo they are Heirs ; And conſequently, the Precedency is not 
due to their neareſt Friends during their Lite, and they may have children 
who would exclude their neareſt Agnats. I find ſome Lawyers diſtin- 
i guiſh betwixt ſuch DefeCts as are Natural , and follow the Havers from 
bis * their Birth, and theſe Defects do Exclude from the Succeſiton , ſo that the 
next Heir has the fame Precedency, as if his elder were dead , if the Suc- 
ceſſion be of Kingdoms, or Fews that have a Dignity annexed to them : 
| But in private Rights, and where the Detects are Accidental , they aſſert 
''f that the Right remains with the Hew though defeduns , and conſequently 
he retains allo the Precedency, Trraquel. queſt. 23. 


9UESTION XVIII 


Which of two or moe Twins ought to Preceed , when it is Conirauerted 
which of them was first Born £ 


i We have a remarkable inſtance of this, Ger. 32. where the Mother de- 
T fired the Scarlet threed to be bound about his wreſt who ſhould be firſt 
ut Born , and as to this point Lawyers have differed very much, For ſome 
think that the t.ſtate ou tht to be devided amongſt the Pretenders. if it be 
divifible of its own Nat:irc; Or if it be indivilible the Superiour may pre- 


x1 fer cither he pleaſes, if rb. Succoiiton be of a Few 3 Or the Decilion may 
F be referred to Lot in privat Perſons 5 Or to the Vote of the Repreſen- 
Ot; tatives of the Kingdom, 1 the Succeilion be to a Monarchy. Some like- 
ul wife are for the Brothers potleſiing by turns and alternately : and though 
* one Witneſs be not ſufficient generally to Eſtabliſh the Right of Succe(- 
F ion, yet if any one Woman was onely preſent, her Tcltimony would 
a certainly prefcy either, neceſſity forming it {elt into a Law hereas m other 


cales, 21d. Tiraquel. de Fur, privti Gen. queſt, 17. 


'þ QUEST. 
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2UVESTION XIKX. 


Whether do Natural Children Born before a Lawful WMarriage preceed? And 


ſhould they be preferred to the Children Born in. a Lawful Marriage , if 
they be Legitimated thereafter £ 


This caſe did exiſt in a moſt 1lluſtruous inſtance in Scotland : For 
King Robert the ſecond having begot a Son upon Elizabeth Mare , he 
thereafter Married Eypham Daughter tothe Earlof Roſe, and had by her the 
Farles of Strathern, and Athol ; atter which having married the ſaid Elizabeth 
Mure, that Marriage did Legitimate her Children, and by Acof Parlia- 
ment her Cluldren were, by a Recognition and acknowledgement of Par- 
liament , preferred to the Children Born in the Lawful Marriage. The 
Reaſons pro and coxtra , urged in that Debate at that time are now un- 
known 3 But the Arguments which might have been urged in the caſe, are, 
19 That a Son fo Legitimated would ſeclude without all Contraverſie all 
Uncles, and other Agnats, Therefore by the ſame he ſhould Seclude his 
other Brothers, $ ſs quis autem defumilis Anthent. quibus mo1. nat. cap 1. 
qui Filii ſunt legit. 2%: Legitimation 1s Retrotracted and drawn back * to 
the time of the Nativity , cap. tanta gui fil. ſunt legit. and Legitimation 
puts the Perſon ſo Legitimated in the fame Condition as if he had never 
been a Baſtard, L. ſe quzs Filio & pen. ff. de injuſt. Teſt. and this is be- 
ſtowed as a particular Reſpect upon Marriage and its Sacred Character, 
and to invite men to make Satisfaction for the wrong they have done. 
3% By the Rowan Law thoſe that were born in Captivity were not capable 
of Succcflion , but how ſoon they were Ranſomed and ha returned, 
they were reſtored to the Right of prime-genitor, and preferred therein 
to thoſe who were thereafter born at Rowe : And therefore fince ſuch 
was the Force even of a Civil and unreaſonable Fiction, much more ought 
greater Force to be allowed to Legitimation , which is founded upon fo 
Juſt ard Pious Principles. 4% ,2o-ad the Right of Succeſſion, the time 
of the Defuntts death to whom he is to ſucceed , does regulat the qua- 
lity of the Succeſſion : And therefore ſince the Perſon Legitimated was 
capable of Succeſſion the time the Detund& died , and was then 
likewiſe the eldeſt, he ought to Succeed as eldelt, whatever his 
Condition was the time of his Birth, L. poi# Conſanguineos F$ proxi- 
man ff. de ſuis & Legit. nec enim prins debet de cnjuſque conditione que- 
ri quam hareditas vel legatum ad enm pertineat, I .in opportet. ff. de Legat. 2. 
5% The eldeſt Son was always eldeſt, and was onely hindred from this 
Right of primo-geritor and Precedency , by the Legal imperfection of his 
Birth, and therefore this impediment being removed by the ſame Law 

which put it , his Birth-right continues intire. | 
But whether this Priviledge ſhould be grantedto fuch as are Legitimar 
tcd by the Prince, and not by the ſubſequent Marriage, may be dcabted? 
AndI incline to think it ſhould not, becauſe the ſpecial Reaſon «f the for- 
mer Conceſtion depends upon the - Favour and Honour cr dawings ; 
and this 1s likewiſe clear, cap. & quoniam Anth. quib. mod. nat, tid. Imolant. 
in cap. Grand, de ſup. negl. Prelat. And my ſecond {\rgument 1s, That 
| [2 rhe 
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the Prince cannot by any deed of his prejudge third Parties 3 But here 
ſuch a Legitimation , would prejudge the Children of the intermediate 
Lawful Marriage. 


QUESTION KXX. 


Whether ought the Order of the Nomination to be Obſerved in Commiſſuns, 
where the Perſons are Ranked otherwayes then can be conſyStent with the 
Kings former expreſs Grants ? 


An inſtance of this may be given in this caſe, 2iz. The Mayor or Provoſt 
of a City being Patron of a Colledge within their own Town , His Ma- 
je5tz grants a Commiſſion for viſiting that Colledge , wherein he namcs 
firſt the Biſhop, then the Mayor, &+c. The qucltion may be moved 
whether the Piſhop ought to preceed , becauſe he 1s firtt named 5 or the 
Mayor becauſe he has moſt intereſt, being Patron, Who may hkewiſe 
alledge, that the Biſhops Nomination proceeded oncly from the Ordi- 
nary Cuſtom of naming Eccleſtaſticks fir{t, 

As alſo , If in a Commiſſion of ] uſticiary , three Lords of the Seſſion 
being named , and the youngeſt of the three being firſt named in the 
Commillion , It may be doubted , whether the Seniority formerly acqui- 
rcd in the Seilion ought to be Obſerved , and give Precedency m Sitting 
and Voting 3 or if they ought to Sit and Vote , according as they are 
named jn the Commiſſion:And it may be alledged that the Seniority in the 
Sefſion ought to be Reſpected, there being a right of Precedency there- 
by acquired , which cannot be prejudged by a Nomination , which 
might have proceeded upon miſtake ; fince 1t 1s not to be preſumed that 
His Majeſty would Degrade any whom He continued otherwife in fo cmi- 
nent a Dignity : And as if two Brothers were namc in a Commiliton, 
the elder would fit and vote firſt , though the younger were hr{t named, 
that inverſion being preſumed to proceed trom Errourz fo ought the fame 
to be obſerved arzongſt Judges who are 1n cftect Brothers. Some like- 
witc uſe to Argue 1n ſuch caſes from the reiterated Order of Nomination, 
and think that if the Perſons Commititonated be oft named after the ſame 
Order, that the Order of Nomination in that caſc is preſumed to have 
proceeded from an expreſs Delign of giving Pretcrrence, and this they 
call argumentum a gemiinatione attunm; Put in my judgement 1t 1s no 1n- 
fallible Argument, for theſe Repctitions procecd in courſe. 


9UVESTION KXXI. 


In the Competition betwixt two who are Advanced at ite ſame time, but in 
different Writes , As if two Patents were ſubſcribed by His Majeſty to twe 
ſeveral Earles on the ſame day, which of the two were to be preferred £ 


In antiver to this, It is generally concluded, that though both be gran- 
ted on the ſame day, and in the ſame hour , the Priority of His Majeſtie: 
Sub- 
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Subſcription would prefer him in - whoſe Favours His Mijeſty did firſt 
ſupericrib 3 which may be clearcd by His Majeities own Declaration , for 
he being the fountain of Honour , he is the onely fit Judge in all Contra- 
yerfies concerning it, or if his Majeſtz?do notremember, the Declaration of 
HisSecrctary 15undoubtedlyto be believed,nam in his que attingunt offi, 
officinm gerentibus ef credendium 5 But if both His Majeſty, and His Secre- 
tary were dead, ſome think that there were place lett tor the ſucceeding 
King to gratific cither, fince the compleating of Rights depends abſolutely 
upon him , who is the firſt Granter : And by the Feudal Law, and Ours, 
if Refgnation be made at the ſame time in the Superiours hands , in fa- 
vours of ſeveral Perſons at the ſame time , locus eſt gratificationi, as Craig 
alſo tells Us, and he may prefer either as he pleats. 

Some contend that where ſeveral Patents are granted inthe ſame day,the 
King may prefer either , wee 4 it be known which of the two Patents 
were firſt ſigned and fuperſcribed : For in Law, where the difference of 
time is ſo little , the Law looks upon it as no Difference at all , nam de 
minimis #0n curat pretor,, and Albericas who has write a Treatiſe de minimis, 
is of this Opinion, and We ce that the Law in other caſes brings in equally 
ſuch as approach ſo near one another in time, nor can the King be faid to 
be fundus officio , and to have denuded himſelf of the power of Prefe- 
rence, where the right of Preference ivfo ſmall 3 as whea the King ſuper- 
ſcribes both the Patents at the ſame time , as that he does not intermix 
any otber bulinels, ec divertit ad alium aFnm , there indeed it ſeems that 
neither can claim Preference by the Priority of Signing , fince it appcars 
His Majeity had no dcfign of Preferring the one to the other, and pa- 
pers are ordinarly preſented to him by accident , as they fall in courle. 
It may then be alledged, that in ſuch dubious caſes, where Preference 
cannot be known from the ſuperſcription of the Patents , 2and where His 
Majeſty does not Declare the Preterence by any poſterior Act, but leaves 
both Parties to the Common Law , that there he who had the Preceden- 
cy beforc theſe Patents ought to beconrinued in the Preference , fince in 
all dubious caſes the Law {till prefers the Poſleflor, & ſemper in caſu dubio 
pro poſſeſſore reſpendendums Nor can it be imagined that His MyjeiZy de- 
Ggned to _—_— a perſon whom He hath actually Preferred 5 Bur fo it 
is, that to poſtpone a man to him to whom he was formerly preferred , is 
ſomewhat to DNegrade him : And ſince Accumulation and Conjunction 
of Titles has very many effccs in the caſe of Preference, the leaſt eitect 
it can have , 1s to me the Haver in ſuch a dubious caſe. 

I likewife conceive, That if two Patents were given at the ſame time, 
One to a Perſon who had ſerved His <Majeſty, and much more to an 
actual Domeſtick , and the other to a Perſon who had not ſerved , nor 
were no Domeſtick, that in theſe caſes he who had ſerved, or were a Do- 
meſtick would be preferred, becauſe of the preſumed affeftion of the 
Prince , and the former Service of the Receiver. 
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" @UVESTION XXIL 


RTE I Y 


4, Whether is Precedency to be Ruled according to the date of the Proviſion, 
ut Inveſtiture,” «or aFual Poſſeſſuon 2 | 


There are three ſeveral times from which ordinarly Precedency 1s com- 
puted , The firſt is the time when the Honour is firſt granted , which is 
called by Lawyers tempus proviſconis, If the Advancement be of one ſingle 
Perſon to a ſingle Dignity 5 or tempus Cooptationis , if the Perſon Ad- 
vanced be aſſociated into any Society, as to be One of moe Judges, ©. 
The ſecond period of Time , is the time of the Inveſtiture , as when a 
Nobleman is brought in in his Robs. The third is, the time when he ap- 
prehends actual Poſlefſion, | | 

Theſe who write upon this Subje&t do conclude, That Precedency 1s 
to be given not from the time of Promotion or Proviſion , but from the 
entry to Poſſeſſion , fo that he who is laſt Provided or Dignihed will 
have Precedency , if he firſt a&tually apprehended poſleſſion , Bald. 72 cap. 
cunt olim. de conſuetud. Gothofred. de Preced. cap. 3. mim. 18, and thus he 
E obſerves the Courts of Rome, Paris and Tholows to have decided, and for 
oj this he cites /. alt. f. de Excuſat. Tutor. I, 1. Cod. T heod, quis in Grad. 
| Prefer. and fince Adminiſtration is the end of that Advancement, the A& 
is not Compleat till then. 

7 Though this hold in Honours which require Adminiſtration , ſuch as 
if the being in a Judicatory , @&*c. Yet it holds not mn Honours where no | 
= Adminiſtration is requifit , And thus, if two be Advanced to be Earles, | 
he whoſe Patent is firſt paſt the Kings hand- will have the Precedency, 
though the other ſerve in the firſt Parliament, or be preſent there a day | 
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U beforc the other, or have his Patent firſt Regiſtrat z for it 1s the King, and 
ay not his Clerk, that makes Noble, but yet this 1s Debated by Za Kocgre, 
cap. 66, Lawyers likewiſe Obſerve that the former Rule, preferring him 
who has firſt Served to him who was firſt Provided or Inveſted , holds 
good, though he who was firſt Provided or Inveſted was not i» mora, 
and did not dclay to take Poſleſſion , but was hindred by ſome extrinſick 
Impediment , ſuch as Sicknesz And this they ſay was decided the 27 of 
April, 1594. in Rota Romana, and this is obſerved to be the common Opi- 


-4 nion by Gonzales ad regulam 8. Cancel, and this they prove by the Analogy 

iy of other Feudal Rights, which being to be compleated by Poſſeſſion, the 

ibn Law conſiders not whether the Party who ſhould have poſleſt was hindred | 
from attaining to Poſlefſion , but who firſt attained to Polleftion. 4 
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Whether does the Dignity of him who beſtows the Honour , Regulate the Prece- 
dency that is beſtowed among Equals ? 


[4 It is anſwered, That it does, all other things being Equal; and thus 
| | thoſe 
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thoſe who have the ſame Dignity from a King, as for inſtance, Thoſe who 
are made Knights by a King are preferred to thoſe who are made Knights 
by a Common-wealth 3. . And amongſt Common-wealths, thoſe who are 
made Noble by the greater Common-wealth are preferred , to thoſe of 
the ſame Degree made Noble by a lefſer Common-wealth , Gloſſ, ad 
L. 2. de Alb. ſcribend, Menoch. Conſil. 126, Lauderns de Dignitat. Con- 
cluſ; 32. and this holds ſo farr , that the youngelt Knight admitted by 
the one is preferred to the eldeſt admitted by the other : But Knights 
admitted by a Commullioner, are not upon this account to be poltpon'd 
to thoſe made by the King himſelf , fince they are in the Conſtruction 
of Law admitted by the fame Dignity, & qui facit per alinum, facit per ſe. 
| It is very obſervable, that the French King prefers the Dukes made by 
the Emperour , not onely to the Dukes made by himſelf, but even to the 
Ambaſladours of Forreign Kings ; though I -think this is allowed anely 
to theſe Dukes, who are Sovereign Princes. By this rule likewiſe 
it is, that the Clerks of a Superiour Court are preferred to theſe of an In- 
feriour , ſince they derive their power from a higher Juriſdiction, 


9UVESTION XXIV. 


Whether can 4 Prince Nobilitat any of his own Subjes in the Territories 
of anather Prince £ 


It has been Argued that he cannot 5 becauſe he cannot beſtow 
Honours , but where he is a Prince, but ſo it is, that he is not a 
Prince, at leaſt hath no power in the Territorics of another 
Prince : Which Opinion ſeems to be founded on L. ult. f. de Off. prefed. 
Orb. and therefore S7gzſmmnd the Emperour having deſigned at Eions in 
France, to Great the Earl of Savoy, Duke of Savoy , he was refiſted by the 
Governour of Lions, till the French King ſhould be advertiſed; And 
Charles the fifth having whilſt he was Emperour, Created ſome Lords and 


Knights in France, though at the defire of Frarcis the firſt the French 


King, their Creation being thereafter Contraverted by their Peers, It was 
found Illegal : But yet Tincline rather to Noldus's opinion de Nobilitate c. 2. 
who thinks that a Prince may Exerciſe any Voluntar Juriſdiction without 
his own Dominions , eſpecially in Relation to his own Subjefts , L. 1. f. 
de Officio pro Conſul. Bartol. in L. 1. Col. 9g. Ea Rocque tria# de la nobleſſe, 
c. :76. and if they ſhould attempt againſt his Life, they would be guilty 
of Treaſon, though the attempt was made in a Forreign Nation. Lawyers 
likewiſe have allowed to Princes all manner of Juriſdiction , even within 
the Dominion of others : And therefore I much admire , how theſe Ho- 
nours that were beſtowed by Charles the fifth,” could have been thereafter 
contraverted , if the perſons. to be Dignificd were the Emperours own 
Subje&ts ; but I believe they were not. 
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